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Introduction 

Although  Congress  created  the  world's  first  national  park,  Yellow- 
stone, in  1872  by  setting  aside  over  2  million  acres  as  a  public  park 
under  the  control  of  the  Secretary  of  the  Interior,  the  concept  of  a 
system  to  conserve  and  protect  a  wide  variety  of  our  natural  and 
cultural  resources  nationwide  evolved  slowly.  A  growing  interest 
in  preserving  not  only  the  great  scenic  wonders  of  the  American 
West  but  the  sites  and  structures  associated  with  early  Native 
American  cultures  led  to  passage  in  1906  of  the  Antiquities  Act 
which  authorized  the  President  "to  declare  by  public  proclamation 
[as  national  monuments]  historic  landmarks,  historic  and  prehis- 
toric structures,  and  other  objects  of  historic  or  scientific  interest." 
With  the  creation  of  the  National  Park  Service  in  1916,  Congress 
established  a  national  conservation  agency  with  the  primary  re- 
sponsibility of  promoting  and  regulating  its  Federally-owned  lands 
in  a  manner  that  would  "leave  them  unimpaired  for  the  enjoy- 
ment of  future  generations."  With  the  enactment  of  the  Historic 
Sites  Act  of  1935,  the  preservation  mandate  of  the  National  Park 
Service  was  extended  to  include  historic  properties  not  owned  or 
administered  by  the  Federal  government. 

Subsequent  Federal  historic  preservation  law  is  grounded  in  these 
early  concepts  of  conserving  cultural  resources  for  the  benefit  of 
future  generations  and  focuses  on  the  identification,  designation, 
and  protection  of  historic  districts,  sites,  buildings,  structures  and 
objects  across  the  country.  Since  1966  when  the  seminal  National 
Historic  Preservation  Act  was  passed,  over  a  dozen  major  pieces  of 
Federal  preservation  legislation  have  been  enacted. 

Because  of  the  variety  and  number  of  Federal  statutes  that  contain 
some  historic  preservation  component  irrespective  of  their  primary 
focus,  this  publication  cannot  attempt  to  be  a  comprehensive 
guide  to  Federal  historic  preservation  law.  However,  it  does  bring 
together  the  major  Federal  historic  preservation  laws  that  govern 
a  national  program  to  coordinate  and  support  public  and  private 
efforts  to  identify,  evaluate,  and  protect  our  historic  and  archeo- 
logical  resources.  Many  of  these  laws  are  administered  by  the 
National  Park  Service  in  cooperation  with  the  State  Historic 
Preservation  Offices  and  local  governments.  Those  administered 
by  other  Federal  agencies  are  identified  in  the  appropriate  section. 
Questions  concerning  implementation  and  interpretation  of  the 
laws  included  in  this  publication  should  be  addressed  to  the  ap- 
propriate office  of  the  National  Park  Service  or  relevant  Federal 
agency. 

This  publication  updates  the  1989-1990  booklet  to  include  both  the 
Native  American  Graves  Protection  and  Repatriation  Act  and  the 
1992  amendments  to  the  National  Historic  Preservation  Act  of 
1966. 
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Laws  Governing 
National  Historic  Preservation  Programs 

The  Historic  Sites  Act  of  1935  established  that  "it  is  a  national 
polity  to  preserve  for  public  use  historic  sites,  buildings,  and 
objects  of  national  significance  for  the  inspiration  and  benefit  of 
the  people  of  the  United  States,"  and  gave  the  Secretary  of  the 
Interior  broad  powers  to  conduct  a  national  historic  preservation 
program.  Until  the  1960s  this  preservation  program  included 
study,  documentation,  and  designation  of  nationally  significant 
sites,  regulation  of  the  removal  of  archeological  resources  from 
Federally-owned  land,  acquisition  of  privately-owned  historic 
properties,  preservation  of  historic  sites  on  Inderal  land,  and  assis- 
tance to  a  number  of  specific  Federal  agencies  with  programs  that 
might  adversely  affect  historic  properties.  Despite  these  efforts, 
there  was  a  growing  recognition  and  concern  that  great  numbers 
of  historic  resources  of  less  than  national  significance  were  being 
lost. 

Consequently,  the  National  Historic  Preservation  Act  of  1966  was 
enacted  and  immediately  became  the  basic  Federal  law  governing 
preservation  of  historic  and  archeological  resources  of  national, 
regional,  state,  and  local  significance.  Amended  most  recently  in 
1992  to  include  the  key  provisions  of  Executive  Order  11593  and  to 
provide  greater  decision-making  authority  to  State  and  local  gov- 
ernments, it  is  the  legal  basis  for  the  Federal  Government's  princi- 
pal historic  preservation  activities,  including  the  National  Register 
of  Historic  Places,  the  Advisory  Council  on  Historic  Preservation, 
technical  preservation  assistance,  and  the  Historic  Preservation 
Fund.  In  1992  amendments  to  the  National  Historic  Preservation 
Act  codified  Federal  agency  responsibilities  for  stewardship  of 
historic  properties  under  their  jurisdiction.  The  1992  amendments 
encourage  the  tribal  governments  of  American  Indians,  Alaska 
Natives  or  Native  Hawaiians  to  participate  in  administering  the 
Federal  preservation  program  by  assuming  functions  of  State 
Historic  Preservation  Offices,  by  nominating  traditional  religious 
and  cultural  properties  to  the  National  Register  of  Historic  Places, 
and  by  applying  for  grants  to  preserve  cultural  heritage.  This  leg- 
islation also  established  a  national  center  for  preservation  technolo- 
gy and  training  to  develop  and  facilitate  cultural  resource  preser- 
vation training  and  to  facilitate  the  transfer  of  preservation  tech- 
nology among  government  agencies,  universities,  international 
organizations  and  the  private  sector.  In  short,  this  basic  Federal 
preservation  law  is  the  underlying  structural  basis  of  a  national 
program  to  coordinate  and  support  public  and  private  efforts  to 
identify,  evaluate,  and  protect  our  historic  and  archeological 
resources. 


Historic  Sites  Act  of  1935  * 

AN  ACT  To  provide  for  the  preservation  of  historic  American 
sites,  buildings,  objects  and  antiquities  of  national  significance, 
and  for  other  purposes. 

Declaration  of  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 

Policy  United  States  of  America  in  Congress  assembled,  That  is  hereby 

declared  that  it  is  a  national  policy  to  preserve  for  public  use  his- 
toric sites,  buildings  and  objects  of  national  significance  for  the 
inspiration  and  benefit  of  the  people  of  the  United  States. 

Sec.  2.  The  Secretary  of  the  Interior  (hereinafter  referred  to  as 
the  Secretary),  through  the  National  Park  Service,  for  purpose  of 
effectuating  the  policy  expressed  in  section  1  hereof,  shall  have  the 
following  powers  and  perform  the  following  duties  and  functions: 

(a)  Secure,  collate,  and  preserve  drawings,  plans,  photo- 
graphs, and  other  data  of  historic  and  archaeologic  sites,  build- 
ings, and  objects. 

(b)  Make  a  survey  of  historic  and  archaeologic  sites,  build- 
ings, and  objects  for  the  purpose  of  determining  which  possess 
exceptional  value  as  commemorating  or  illustrating  the  history  of 
the  United  States. 

(c)  Make  necessary  investigations  and  researches  in  the 
United  States  relating  to  particular  sites,  buildings,  or  objects  to 
obtain  true  and  accurate  historical  and  archaeological  facts  and 
information  concerning  the  same. 

(d)  For  the  purpose  of  this  Act,  acquire  in  the  name  of  the 
United  States  by  gift,  purchase,  or  otherwise  any  property,  per- 
sonal or  real,  or  any  interest  or  estate  therein,  title  to  any  real 
property  to  be  satisfactory  to  the  Secretary:  Provided,  That  no  such 
property  which  is  owned  by  any  religious  or  educational  institu- 
tion, or  which  is  owned  or  administered  for  the  benefit  of  the 
public  shall  be  so  acquired  without  the  consent  of  the  owner:  Pro- 
vided further,  That  no  such  property  shall  be  acquired  or  contract 
or  agreement  for  the  acquisition  thereof  made  which  will  obligate 
the  general  fund  of  the  Treasury  for  the  payment  of  such  property, 
unless  or  until  Congress  has  appropriated  money  which  is  avail- 
able for  that  purpose. 

(e)  Contract  and  make  cooperative  agreements  with  States, 
municipal  subdivisions,  corporations,  associations,  or  individuals, 
with  proper  bond  where  deemed  advisable,  to  protect,  preserve, 
maintain,  or  operate  any  historic  or  archaeologic  building,  site, 
object,  or  property  used  in  connection  therewith  for  public  use, 
regardless  as  to  whether  the  title  thereto  is  in  the  United  States: 
Provided,  That  no  contract  or  cooperative  agreement  shall  be  made 
or  entered  into  which  will  obligate  the  general  fund  of  the 
Treasury  unless  or  until  Congress  has  appropriated  money  for 
such  purpose. 

Use  of  historic  (f)  Restore,  reconstruct,  rehabilitate,  preserve,  and  maintain 

properties  historic  or  prehistoric  sites,  buildings,  objects,  and  property  of 

national  historical  or  archaeological  significance  and  where  deemed 
desirable  establish  and  maintain  museums  in  connection  therewith. 
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1  This  title  is  not  an  official  short  title  but  is  merely  a  convenience  for  the  reader,  and  is  part  of  49 
U.S.C.  303,  Public  Law  100-17, 1987.  It  was  previously  cited  as  Section  4(f)  of  49  U.S.C.  1653(0- 
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(g)  Erect  and  maintain  tablets  to  mark  or  commemorate  his- 
toric or  prehistoric  places  and  events  of  national  historical  or 
archaeological  significance. 

(h)  Operate  and  manage  historic  and  archaeologic  sites, 
buildings,  and  properties  acquired  under  the  provisions  of  this  Act 
together  with  lands  and  subordinate  buildings  for  the  benefit  of 
the  public,  such  authority  to  include  the  power  to  charge  reason- 
able visitation  fees  and  grant  concessions,  leases,  or  permits  for 
the  use  of  land,  building  space,  roads,  or  trails  when  necessary  or 
desirable  either  to  accommodate  the  public  or  to  facilitate  adminis- 
tration: Provided,  That  the  Secretary  may  grant  such  concessions, 
leases,  or  permits  and  enter  into  contracts  relating  to  the  same 
with  responsible  persons,  firms,  or  corporations  without  advertis- 
ing and  without  securing  competitive  bids. 

(i)  When  the  Secretary  determines  that  it  would  be  adminis- 
tratively burdensome  to  restore,  reconstruct,  operate,  or  maintain 
any  particular  historic  or  archaeologic  site,  building,  or  property 
donated  to  the  United  States  through  the  National  Park  Service, 
he  may  cause  the  same  to  be  done  by  organizing  a  corporation  for 
that  purpose  under  the  laws  of  the  District  of  Columbia  or  any 
State. 

(j)  Develop  an  educational  program  and  service  for  the  pur- 
pose of  making  available  to  the  public  facts  and  information  per- 
taining to  American  historic  and  archaeologic  sites,  buildings,  and 
properties  of  national  significance.  Reasonable  charges  may  be 
made  for  the  dissemination  of  any  such  facts  or  information. 

(k)  Perform  any  and  all  acts,  and  make  such  rules  and  regu- 
lations not  inconsistent  with  this  Act  as  may  be  necessary  and 
proper  to  carry  out  the  provisions  thereof.  Any  person  violating 
any  of  the  rules  and  regulations  authorized  by  this  Act  shall  be 
punished  by  a  fine  of  not  more  than  $500  and  be  adjudged  to  pay 
all  cost  of  the  proceedings. 

Sec.  3.  (a)  A  general  advisory  board  to  be  known  as  the 
National  Park  System  Advisory  Board  is  hereby  established,  to  be 
composed  of  not  to  exceed  sixteen  persons,  citizens  of  the  United 
States  who  have  a  demonstrated  commitment  to  the  National  Park 
System,  to  include  but  not  be  limited  to  representatives  competent 
in  the  fields  of  history,  archaeology,  architecture,  anthropology, 
biology,  geology,  and  related  disciplines,  who  shall  be  appointed 
by  the  Secretary  for  a  term  not  to  exceed  four  years.  The  Secretary 
shall  take  into  consideration  nominations  for  appointees  from  pub- 
lic and  private,  professional,  civic,  and  educational  societies,  asso- 
ciations, and  institutions.  The  members  of  such  board  shall  receive 
no  salary  but  may  be  paid  expenses  incidental  to  travel  when 
engaged  in  discharging  their  duties  as  members.  It  shall  be  the 
duty  of  such  board  to  advise  the  Secretary  on  matters  relating  to 
the  National  Park  System,  to  other  related  areas,  and  to  the  admin- 
istration of  sections  461  to  467  of  this  title,  including  by  not  limited 
to  matters  submitted  to  it  for  consideration  by  the  Secretary,  but  it 
shall  not  be  required  to  recommend  as  to  the  suitability  or  desir- 
ability of  surplus  real  and  related  personal  property  for  use  as  an 
historic  monument.    Such  board  shall  also  provide  recommenda- 
tions on  the  designation  of  national  historic  landmarks  and  nation- 
al natural  landmarks.  Such  board  is  strongly  encouraged  to  con- 
sult with  the  major  scholarly  and  professional  organizations  in  the 
appropriate  disciplines  in  making  such  recommendations. 
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(b)  The  National  Park  System  Advisory  Board  shall  contin- 
ue to  exist  until  January  1, 1995.  The  provisions  of  section  14(b) 
of  the  Federal  Advisory  Committee  Act  (the  Act  of  October  6, 
1972;  86  Stat.  776)  are  hereby  waived  with  respect  to  the  Board, 
but  in  all  others  respects,  it  shall  be  subject  to  the  provisions  of 
the  Federal  Advisory  Committee  Act. 

(c)  There  is  hereby  established  the  National  Park  Service 
Advisory  Council  (hereafter  in  this  section  referred  to  as  the 
"advisory  council")  which  shall  provide  advice  and  counsel  to 
the  National  Park  System  Advisory  Board.  Membership  on  the 
advisory  council  shall  be  limited  to  those  individuals  whose  term 
on  the  advisory  board  has  expired.  Such  individuals  may  serve 
as  long  as  they  remain  active  except  that  not  more  than  12  mem- 
bers may  serve  on  the  advisory  council  at  any  one  time. 
Members  of  the  advisory  council  shall  not  have  a  vote  on  the 
National  Park  System  Advisory  Board.  Members  of  the  advisory 
council  shall  receive  no  salary  but  may  be  paid  expenses  inciden- 
tal to  travel  when  engaged  in  discharging  their  duties  as  mem- 
bers. Initially,  the  Secretary  shall  choose  12  former  members  of 
the  Advisory  Board  to  constitute  the  advisory  council.  In  so 
doing,  the  Secretary  shall  consider  their  professional  expertise 
and  demonstrated  commitment  to  the  National  Park  System  and 
to  the  Advisory  Board. 

Sec.  4.  (a)  The  Secretary,  in  administering  this  Act,  is  autho- 
rized to  cooperate  with  and  may  seek  and  accept  the  assistance  of 
any  Federal,  State,  or  municipal  department  or  agency,  or  any 
educational  or  scientific  institution,  or  any  patriotic  association,  or 
any  individual. 

(b)  When  deemed  necessary,  technical  advisory  committees 
may  be  established  to  act  in  an  advisory  capacity  in  connection 
with  the  restoration  or  reconstruction  of  any  historic  or  prehistoric 
building  or  structure. 

(c)  Such  professional  and  technical  assistance  may  be 
employed  without  regard  to  the  civil-service  laws,  and  such  serv- 
ice may  be  established  as  may  be  required  to  accomplish  the  pur- 
poses of  this  Act  and  for  which  money  may  be  appropriated  by 
Congress  or  made  available  by  gifts  for  such  purpose. 

Sec.  5.  Nothing  in  this  Act  shall  be  held  to  deprive  any 
State,  or  political  subdivision  thereof,  of  its  civil  and  criminal  juris- 
diction in  and  over  lands  acquired  by  the  United  States  under  this 
Act. 


Addendum  to  Historic  Sites  Act  of  1935  from 

National  Historic  Preservation  Act  of  1966  as 

amended,  (Public  Law  102-575) 

Sec.  6.  (a)  In  General.-Except  as  provided  in  subsection  (b), 
notwithstanding  any  other  provision  of  law,  no  funds  appropriat- 
ed or  otherwise  made  available  to  the  Secretary  of  the  Interior  to 
carry  out  section  2(e)  or  2(f)  may  be  obligated  or  expended  after  the 
date  of  enactment  of  this  section- 

(1)  unless  the  appropriation  of  such  funds  has  been  specif- 
ically authorized  by  law  enacted  on  or  after  the  date  of  enactment 
of  this  section;  or 


(2)  in  excess  of  the  amount  prescribed  by  law  enacted  on 
or  after  such  date. 

(b)  Savings  Provision.-Nothing  in  this  section  shall  prohibit 
or  limit  the  expenditure  or  obligation  of  any  funds  appropriated 
prior  to  January  1, 1993. 

(c)  Authorization  of  Appropriations.-Except  as  provided  by 
subsection  (a),  there  is  authorized  to  be  appropriated  for  carrying 
out  the  purposes  of  this  Act  such  sums  as  the  Congress  may  from 
time  to  time  determine. 

Controlling  Sec.  7.  The  provisions  of  this  Act  shall  control  if  any  of  them 

provisions  are  in  conflict  with  any  other  Act  or  Acts  relating  to  the  same  sub- 

ject matter. 


16  U.S.C.  470 
Short  title 

Purpose  of  the  Act 


National  Historic  Preservation  Act  of  1966, 
as  amended  through  19922 

AN  ACT  To  establish  a  program  for  the  preservation  of  addition- 
al historic  properties  throughout  the  nation,  and  for  other  pur- 
poses. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

Sec.  1  (a)  This  Act  may  be  cited  as  the  "National  Historic 
Preservation  Act." 

(b)  The  Congress  finds  and  declares  that- 

(1)  the  spirit  and  direction  of  the  Nation  are  founded  upon  and 
reflected  in  its  historic  heritage; 

(2)  the  historical  and  cultural  foundations  of  the  Nation  should 
be  preserved  as  a  living  part  of  our  community  life  and  develop- 
ment in  order  to  give  a  sense  of  orientation  to  the  American  peo- 
ple; 

(3)  historic  properties  significant  to  the  Nation's  heritage  are 
being  lost  or  substantially  altered,  often  inadvertently,  with 
increasing  frequency; 

(4)  the  preservation  of  this  irreplaceable  heritage  is  in  the  public 
interest  so  that  its  vital  legacy  of  cultural,  educational,  aesthetic, 
inspirational,  economic,  and  energy  benefits  will  be  maintained 
and  enriched  for  future  generations  of  Americans; 

(5)  in  the  face  of  ever-increasing  extensions  of  urban  centers, 
highways,  and  residential,  commercial,  and  industrial  develop- 
ments, tiie  present  governmental  and  nongovernmental  historic 
preservation  programs  and  activities  are  inadequate  to  insure 
future  generations  a  genuine  opportunity  to  appreciate  and  enjoy 
the  rich  heritage  of  our  Nation; 

(6)  the  increased  knowledge  of  our  historic  resources,  the  estab- 
lishment of  better  means  of  identifying  and  administering  them, 
and  the  encouragement  of  their  preservation  will  improve  the 
planning  and  execution  of  federal  and  federally  assisted  projects 
and  will  assist  economic  growth  and  development;  and 

(7)  although  the  major  burdens  of  historic  preservation  have 
been  borne  and  major  efforts  initiated  by  private  agencies  and  indi- 
viduals, and  both  should  continue  to  play  a  vital  role,  it  is  never- 
theless necessary  and  appropriate  for  the  Federal  Government  to 
accelerate  its  historic  preservation  programs  and  activities,  to  give 
maximum  encouragement  to  agencies  and  individuals  undertaking 
preservation  by  private  means,  and  to  assist  State  and  local  gov- 
ernments and  the  National  Trust  for  Historic  Preservation  in  the 
United  States  to  expand  and  accelerate  their  historic  preservation 
programs  and  activities. 


2  The  National  Historic  Preservation  Act  (16  U.S.C.  470  et  seq.),  as  set  forth  herein,  consists  of  Public 
Law  89-665  (October  15, 1966)  and  amendments  thereto.  This  Act  was  substantially  amended  by  the 
National  Historic  Preservation  Act  Amendments  of  1980,  Public  Law  96-515  (December  12, 1980)  and 
by  the  National  Historic  Preservation  Act  Amendments  of  1992,  Title  XL  of  Public  Law  102-575 
(October  30, 1992).  Those  sections  of  the  National  Historic  Preservation  Act  amendments  dealing 
with  completed  reports  are  not  included  here.  See  also  annual  Department  of  the  Interior  appropria- 
tions acts  for  related  matters. 


16  U.S.C  470-1 
Declaration  of 
policy 


Sec.  2  It  shall  be  the  policy  of  the  Federal  Government,  in  cooperation 
with  other  nations  and  in  partnership  with  the  States,  local  govern- 
ments, Indian  tribes,  and  private  organizations  and  individuals  to- 

(1)  use  measures,  including  financial  and  technical  assistance, 
to  foster  conditions  under  which  our  modern  society  and  our  pre- 
historic and  historic  resources  can  exist  in  productive  harmony  and 
fulfill  the  social,  economic,  and  other  requirements  of  present  and 
future  generations; 

(2)  provide  leadership  in  the  preservation  of  the  prehistoric  and 
historic  resources  of  the  United  States  and  of  the  international  com- 
munity of  nations  and  in  the  administration  of  the  national  preser- 
vation program  in  partnership  with  States,  Indian  tribes,  Native 
Hawaiians,  and  local  governments; 

(3)  administer  federally  owned,  administered,  or  controlled 
prehistoric  and  historic  resources  in  a  spirit  of  stewardship  for  the 
inspiration  and  benefit  of  present  and  future  generations; 

(4)  contribute  to  the  preservation  of  nonfederally  owned  pre- 
historic and  historic  resources  and  give  maximum  encouragement 
to  organizations  and  individuals  undertaking  preservation  by  pri- 
vate means; 

(5)  encourage  the  public  and  private  preservation  and  utiliza- 
tion of  all  usable  elements  of  the  Nation's  historic  built  environ- 
ment; and 

(6)  assist  State  and  local  governments,  Indian  tribes  and  Native 
Hawaiian  organizations  and  the  National  Trust  for  Historic 
Preservation  in  the  United  States  to  expand  and  accelerate  their 
historic  preservation  programs  and  activities. 


16  U.S.C  470a 
National  Register 
of  Historic  Places, 
expansion  and 
maintenance 


National  Historic 

Landmarks, 

designation 


Title  I 

Sec.  101  (a)  (1)  (A)  The  Secretary  of  the  Interior  is  authorized  to 
expand  and  maintain  a  National  Register  of  Historic  Places  com- 
posed of  districts,  sites,  buildings,  structures,  and  objects  signifi- 
cant in  American  history,  architecture,  archaeology,  engineering, 
and  culture. 

(B)  Properties  meeting  the  criteria  for  National  Historic 
Landmarks  established  pursuant  to  paragraph  (2)  shall  be  desig- 
nated as  "National  Historic  Landmarks"  and  included  on  the 
National  Register,  subject  to  the  requirements  of  paragraph  (6).  All 
historic  properties  included  on  the  National  Register  on  the  date  of 
enactment  of  the  National  Historic  Preservation  Act  Amendments 
of  1980  shall  be  deemed  to  be  included  on  the  National  Register  as 
of  their  initial  listing  for  purposes  of  this  Act.  All  historic  proper- 
ties listed  in  the  Federal  Register  of  February  6, 1979,  as  "National 
Historic  Landmarks"  or  thereafter  prior  to  the  effective  date  of  this 
Act  are  declared  by  Congress  to  be  National  historic  Landmarks  of 
national  historic  significance  as  of  their  initial  listing  as  such  in  the 
Federal  Register  for  purposes  of  this  Act  and  the  Act  of  August  21, 
1935  (49  Stat.666);  except  that  in  cases  of  National  Historic  Land- 
mark districts  for  which  no  boundaries  have  been  established, 
boundaries  must  first  be  published  in  the  Federal  Register  and  sub- 
mitted to  the  Committee  on  Energy  and  Natural  Resources  of  the 
United  States  Senate  and  to  the  Committee  on  Interior  and  Insular 
Affairs  of  the  United  States  House  of  Representatives. 


Criteria  for 
National  Register 
and  National 
Historic  Landmarks 
and  regulations 


Nominations  to  the 
National  Register 


Nominations  from 
individuals  and 
local  governments 


Appeals  of 
nominations 


(2)  The  Secretary  in  consultation  with  national  historic  and 
archaeological  associations,  shall  establish  or  revise  criteria  for 
properties  to  be  included  on  the  National  Register  and  criteria  for 
National  Historic  Landmarks,  and  shall  also  promulgate  or  revise 
regulations  as  may  be  necessary  for- 

(A)  nominating  properties  for  inclusion  in,  and  removal 
from,  the  National  Register  and  the  recommendation  of  properties 
by  certified  local  governments; 

(B)  designating  properties  as  National  Historic  Landmarks 
and  removing  such  designation; 

(C)  considering  appeals  from  such  recommendations,  nomi- 
nation, removals,  and  designations  (or  any  failure  or  refusal  by  a 
nominating  authority  to  nominate  or  designate); 

(D)  nominating  historic  properties  for  inclusion  in  the  World 
Heritage  List  in  accordance  with  the  terms  of  the  Convention  con- 
cerning the  Protection  of  the  World  Cultural  and  Natural  Heritage; 

(E)  making  determinations  of  eligibility  of  properties  for 
inclusion  on  the  National  Register;  and 

(F)  notifying  the  owner  of  a  property,  and  any  appropriate 
local  governments,  and  the  general  public  when  the  property  is 
being  considered  for  inclusion  on  the  National  Register,  for  desig- 
nation as  a  National  Historic  Landmark  or  for  nomination  to  the 
World  Heritage  List. 

(3)  Subject  to  the  requirements  of  paragraph  (6),  any  State 
which  is  carrying  out  a  program  approved  under  subsection  (b), 
shall  nominate  to  the  Secretary  properties  which  meet  the  criteria 
promulgated  under  subsection  (a)  for  inclusion  on  the  National 
Register.  Subject  to  paragraph  (6),  any  property  nominated  under 
this  paragraph  or  under  section  110  (a)  (2)  shall  be  included  on  the 
National  Register  on  the  date  forty-five  days  after  receipt  by  the 
Secretary  of  the  nomination  and  the  necessary  documentation, 
unless  the  Secretary  disapproves  such  nomination  within  such 
forty-five  day  period  or  unless  an  appeal  is  filed  under  paragraph 
(5). 

(4)  Subject  to  the  requirements  of  paragraph  (6)  the  Secretary 
may  accept  a  nomination  directly  from  any  person  or  local  govern- 
ment for  inclusion  of  a  property  on  the  National  Register  only  if 
such  property  is  located  in  a  State  where  there  is  no  program 
approved  under  subsection  (b).  The  Secretary  may  include  on  the 
National  Register  any  property  for  which  such  a  nomination  is 
made  if  he  determines  that  such  property  is  eligible  in  accordance 
with  the  regulations  promulgated  under  paragraph  (2).  Such 
determinations  shall  be  made  within  ninety  days  from  the  date  of 
nomination  unless  the  nomination  is  appealed  under  paragraph 
(5). 

(5)  Any  person  or  local  government  may  appeal  to  the 
Secretary  a  nomination  of  any  historic  property  for  inclusion  on  the 
National  Register  and  may  appeal  to  the  Secretary  the  failure  or 
refusal  of  a  nominating  authority  to  nominate  a  property  in  accor- 
dance with  this  subsection. 


Owner 

participation  in 
nomination  process 


Regulations  for 
curation, 

documentation,  and 
local  government 
certification 


Review  threats  to 
eligible  and  listed 
properties  and 
recommend  action 


State  Historic 

Preservation 

Programs 


(6)  The  Secretary  shall  promulgate  regulations  requiring  that 
before  any  property  or  district  may  be  included  on  the  National 
register  or  designated  as  a  National  Historic  Landmark,  the  owner 
or  owners  of  such  property,  or  a  majority  of  the  owners  of  the 
properties  within  the  district  in  the  case  of  an  historic  district,  shall 
be  given  the  opportunity  (including  a  reasonable  period  of  time)  to 
concur  in,  or  object  to,  the  nomination  of  the  property  or  district  for 
such  inclusion  or  designation.  If  the  owner  or  owners  of  any  pri- 
vately owned  property,  or  a  majority  of  the  owners  of  such  proper- 
ties within  the  district  in  the  case  of  an  historic  district,  object  to 
such  inclusion  or  designation,  such  property  shall  not  be  included 
on  the  National  Register  or  designated  as  a  National  Historic 
Landmark  until  such  objection  is  withdrawn.  The  Secretary  shall 
review  the  nomination  of  the  property  or  district  where  any  such 
objection  has  been  made  and  shall  determine  whether  or  not  the 
property  or  district  is  eligible  for  such  inclusion  or  designation, 
and  if  the  Secretary  determines  that  such  property  or  district  is  eli- 
gible for  such  inclusion  or  designation,  he  shall  inform  the 
Advisory  Council  on  Historic  Preservation,  the  appropriate  State 
Historic  Preservation  Officer,  the  appropriate  chief  elected  local 
official  and  the  owner  or  owners  of  such  property,  of  his  determi- 
nation. The  regulations  under  this  paragraph  shall  include  provi- 
sions to  carry  out  the  purposes  of  this  paragraph  in  the  case  of 
multiple  ownership  of  a  single  property. 

(7)  The  Secretary  shall  promulgate,  or  revise,  regulations- 

(A)  ensuring  that  significant  prehistoric  and  historic  artifacts, 
and  associated  records,  subject  to  section  110  of  this  Act,  the  Act  of 
June  27, 1960  (16  U.S.C.  469c),  and  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470aa  and  following)  are  deposit- 
ed in  an  institution  with  adequate  long-term  curatorial  capabilities; 

(B)  establishing  a  uniform  process  and  standards  for  docu- 
menting historic  properties  by  public  agencies  and  private  parties 
for  purposes  of  incorporation  into,  or  complementing,  the  national 
historic  architectural  and  engineering  records  within  the  Library  of 
Congress;  and 

(C)  certifying  local  governments,  in  accordance  with  subsec- 
tion (c)(1)  and  for  the  allocation  of  funds  pursuant  to  section  103  (c) 
of  this  Act. 

(8)  The  Secretary  shall,  at  least  once  every  4  years,  in  consulta- 
tion with  the  Council  and  with  State  Historic  Preservation  Officers, 
review  significant  threats  to  properties  included  in,  or  eligible  for 
inclusion  on,  the  National  Register,  in  order  to- 

(A)  determine  the  kinds  of  properties  that  may  be  threatened; 

(B)  ascertain  the  causes  of  the  threats;  and 

(C)  develop  and  submit  to  the  President  and  Congress  recom- 
mendations for  appropriate  action. 

(b)  (1)  The  Secretary,  in  consultation  with  the  National  Conference 
of  State  Historic  Preservation  Officers  and  the  National  Trust  for 
Historic  Preservation,  shall  promulgate  or  revise  regulations  for 
State  Historic  Preservation  Programs.  Such  regulations  shall  pro- 
vide that  a  State  program  submitted  to  the  Secretary  under  this 
section  shall  be  approved  by  the  Secretary  if  he  determines  that  the 
program- 


Designation  of  the 
State  Historic 
Preservation 
Officer  (SHPO) 


Review  of  State 
programs 


SHPO 
responsibilities 


(A)  provides  for  the  designation  and  appointment  by  the 
Governor  of  a  "State  Historic  Preservation  Officer"  to  administer 
such  program  in  accordance  with  paragraph  (3)  and  for  the 
employment  or  appointment  by  such  officer  of  such  professionally 
qualified  staff  as  may  be  necessary  for  such  purposes; 

(B)  provides  for  an  adequate  and  qualified  State  historic 
preservation  review  board  designated  by  the  State  Historic 
Preservation  Officer  unless  otherwise  provided  for  by  State  law; 
and 

(C)  provides  for  adequate  public  participation  in  the  State 
Historic  Preservation  Program,  including  the  process  of  recom- 
mending properties  for  nomination  to  the  National  Register. 

(2)  (A)  Periodically,  but  not  less  than  every  4  years  after  the 
approval  of  any  State  program  under  this  subsection,  the  Secretary, 
in  consultation  with  the  Council  on  the  appropriate  provisions  of 
this  Act,  and  in  cooperation  with  the  State  Historic  Preservation 
Officer,  shall  evaluate  the  program  to  determine  whether  it  is  con- 
sistent with  this  Act. 

(B)  If,  at  any  time,  the  Secretary  determines  that  a  major 
aspect  of  a  State  program  is  not  consistent  with  this  Act,  the 
Secretary  shall  disapprove  the  program  and  suspend  in  whole  or 
in  part  any  contracts  or  cooperative  agreements  with  the  State  and 
the  State  Historic  Preservation  Officer  under  this  Act,  until  the  pro- 
gram is  consistent  with  this  Act,  unless  the  Secretary  determines 
mat  the  program  will  be  made  consistent  with  this  Act  within  a 
reasonable  period  of  time. 

(C)  The  Secretary,  in  consultation  with  State  Historic 
Preservation  Officers,  shall  establish  oversight  methods  to  ensure 
State  program  consistency  and  quality  without  imposing  undue 
review  burdens  on  State  Historic  Preservation  Officers. 

(D)  At  the  discretion  of  the  Secretary,  a  State  system  of  fiscal 
audit  and  management  may  be  substituted  for  comparable  Federal 
systems  so  long  as  the  State  system- 

(i)     establishes  and  maintains  substantially  similar 
accountability  standards;  and 

(ii)    provides  for  independent  professional  peer  review. 

The  Secretary  may  also  conduct  periodic  fiscal  audits  of  State 
programs  approved  under  this  section  as  needed  and  shall  ensure 
that  such  programs  meet  applicable  accountability  standards. 

(3)  It  shall  be  the  responsibility  of  the  State  Historic 
Preservation  Officer  to  administer  the  State  Historic  Preservation 
Program  and  to- 

(A)  in  cooperation  with  Federal  and  State  agencies,  local 
governments,  and  private  organizations  and  individuals,  direct 
and  conduct  a  comprehensive  statewide  survey  of  historic  proper- 
ties and  maintain  inventories  of  such  properties; 

(B)  identify  and  nominate  eligible  properties  to  the  National 
Register  and  otherwise  administer  applications  for  listing  historic 
properties  on  the  National  Register; 
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Arrangements  with 

nonprofit 

organizations 

Approval  of 
existing  programs 


Contracts  or 
cooperative 
agreements  with 
State  Historic 
Preservation 
Officers 


(C)  prepare  and  implement  a  comprehensive  statewide  his- 
toric preservation  plan; 

(D)  administer  the  State  program  of  Federal  assistance  for 
historic  preservation  within  the  State; 

(E)  advise  and  assist,  as  appropriate,  Federal  and  State  agen- 
cies and  local  governments  in  carrying  out  their  historic  preserva- 
tion responsibilities; 

(F)  cooperate  with  the  Secretary,  the  Advisory  Council  on 
Historic  Preservation,  and  other  Federal  and  State  agencies,  local 
governments,  and  organizations  and  individuals  to  ensure  that  his- 
toric properties  are  taken  into  consideration  at  all  levels  of  plan- 
ning and  development; 

(G)  provide  public  information,  education  and  training,  and 
technical  assistance  in  historic  preservation; 

(H)  cooperate  with  local  governments  in  the  development  of 
local  historic  preservation  programs  and  assist  local  governments 
in  becoming  certified  pursuant  to  subsection  (c); 

(I)   consult  with  the  appropriate  Federal  agencies  in  accor- 
dance with  this  Act  on- 

(i)    Federal  undertakings  that  may  affect  historic  proper- 
ties; and 

(ii)  the  content  and  sufficiency  of  any  plans  developed  to 
protect,  manage,  or  to  reduce  or  mitigate  harm  to  such  properties; 
and 

(J)  advise  and  assist  in  the  evaluation  of  proposals  for  reha- 
bilitation projects  that  may  qualify  for  Federal  assistance. 

(4)  Any  State  may  carry  out  all  or  any  part  of  its  responsibilities 
under  this  subsection  by  contract  or  cooperative  agreement  with 
any  qualified  nonprofit  organization  or  educational  institution. 

(5)  Any  State  historic  preservation  program  in  effect  under 
prior  authority  of  law  may  be  treated  as  an  approved  program  for 
purposes  of  this  subsection  until  the  earlier  of- 

(A)  the  date  on  which  the  Secretary  approves  a  program  sub- 
mitted by  the  State  under  this  subsection,  or 

(B)  three  years  after  the  date  of  the  enactment  of  the  National 
Historic  Preservation  Act  Amendments  of  1992. 

(6)  (A)  Subject  to  subparagraphs  (C)  and  (D),  the  Secretary  may 
enter  into  contracts  or  cooperative  agreements  with  a  State  Historic 
Preservation  Officer  for  any  State  authorizing  such  Officer  to  assist 
the  Secretary  in  carrying  out  one  or  more  of  the  following  responsi- 
bilities within  that  State- 

(i)  Identification  and  preservation  of  historic  properties. 

(ii)  Determination  of  the  eligibility  of  properties  for  list- 
ing on  the  National  Register. 

(iii)  Preparation  of  nominations  for  inclusion  on  the 
National  Register. 


bases. 


(iv)  Maintenance  of  historical  and  archaeological  data 
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(v)   Evaluation  of  eligibility  for  Federal  preservation 
incentives. 

Nothing  in  this  paragraph  shall  be  construed  to  provide  that 
any  State  Historic  Preservation  Officer  or  any  other  person  other 
than  the  Secretary  shall  have  the  authority  to  maintain  the  National 
Register  for  properties  in  any  State. 

(B)  The  Secretary  may  enter  into  a  contract  or  cooperative 
agreement  under  subparagraph  (A)  only  if- 

(i)    the  State  Historic  Preservation  Officer  has  requested 
the  additional  responsibility; 

(ii)   the  Secretary  has  approved  the  State  historic  preser- 
vation program  pursuant  to  section  101(b)(1)  and  (2); 

(iii)  the  State  Historic  Preservation  Officer  agrees  to  carry 
out  the  additional  responsibility  in  a  timely  and  efficient  manner 
acceptable  to  the  Secretary  and  the  Secretary  determines  that  such 
Officer  is  fully  capable  of  carrying  out  such  responsibility  in  such 
manner; 

(iv)  the  State  Historic  Preservation  Officer  agrees  to  per- 
mit the  Secretary  to  review  and  revise,  as  appropriate  in  the  discre- 
tion of  the  Secretary,  decisions  made  by  the  Officer  pursuant  to 
such  contract  or  cooperative  agreement;  and 

(v)   the  Secretary  and  the  State  Historic  Preservation 
Officer  agree  on  the  terms  of  additional  financial  assistance  to  the 
State,  if  mere  is  to  be  any,  for  the  costs  of  carrying  out  such  respon- 
sibility. 

(C)  For  each  significant  program  area  under  the  Secretary's 
authority,  the  Secretary  shall  establish  specific  conditions  and  crite- 
ria essential  for  the  assumption  by  State  Historic  Preservation 
Officers  of  the  Secretary's  duties  in  each  such  program. 

(D)  Nothing  in  this  subsection  shall  have  the  effect  of  dimin- 
ishing the  preservation  programs  and  activities  of  the  National 
Park  Service. 

Certification  of  (c)  (1)  Any  State  program  approved  under  this  section  shall  pro- 

local  governments  vide  a  mechanism  for  the  certification  by  the  State  Historic 

Preservation  Officer  of  local  governments  to  carry  out  the  purposes 
of  this  Act  and  provide  for  the  transfer,  in  accordance  with  section 
103(c),  of  a  portion  of  the  grants  received  by  the  States  under  this 
Act,  to  such  local  governments.  Any  local  government  shall  be  cer- 
tified to  participate  under  the  provisions  of  this  section  if  the 
applicable  State  Historic  Preservation  Officer,  and  the  Secretary, 
certifies  that  the  local  government- 

(A)  enforces  appropriate  State  or  local  legislation  for  the  des- 
ignation and  protection  of  historic  properties; 

(B)  has  established  an  adequate  and  qualified  historic  preser- 
vation review  commission  by  State  or  local  legislation; 

(C)  maintains  a  system  for  the  survey  and  inventory  of  his- 
toric properties  that  furthers  the  purposes  of  subsection  (b); 

(D)  provides  for  adequate  public  participation  in  the  local 
historic  preservation  program,  including  the  process  of  recom- 
mending properties  for  nomination  to  the  National  Register;  and 
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(E)  satisfactorily  performs  the  responsibilities  delegated  to  it 
under  this  Act. 

Where  there  is  no  approved  State  program,  a  local  government 
may  be  certified  by  the  Secretary  if  he  determines  that  such  local 
government  meets  the  requirements  of  subparagraphs  (A)  through 
(E);  and  in  any  such  case  the  Secretary  may  make  grants-in-aid  to 
the  local  government  for  purposes  of  this  section. 

(2)  (A)  Before  a  property  within  the  jurisdiction  of  the  certified 
local  government  may  be  considered  by  the  State  to  be  nominated 
to  the  Secretary  for  inclusion  on  the  National  Register,  the  State 
Historic  Preservation  Officer  shall  notify  the  owner,  the  applicable 
chief  local  elected  official,  and  the  local  historic  preservation  com- 
mission. The  commission,  after  reasonable  opportunity  for  public 
comment,  shall  prepare  a  report  as  to  whether  or  not  such  proper- 
ty, in  its  opinion,  meets  the  criteria  of  the  National  Register. 
Within  sixty  days  of  notice  from  the  State  Historic  Preservation 
Officer,  the  chief  local  elected  official  shall  transmit  the  report  of 
the  commission  and  his  recommendation  to  the  state  Historic 
Preservation  Officer.  Except  as  provided  in  subparagraph  (B), 
after  receipt  of  such  report  and  recommendation,  or  if  no  such 
report  and  recommendation  are  received  within  sixty  days,  the 
State  shall  make  the  nomination  pursuant  to  section  101(a).  The 
State  may  expedite  such  process  with  the  concurrence  of  the  certi- 
fied local  government. 

(B)  If  both  the  commission  and  the  chief  local  elected  official 
recommend  that  a  property  not  be  nominated  to  the  National 
Register,  the  State  Historic  Preservation  Officer  shall  take  no  fur- 
ther action,  unless  within  thirty  days  of  the  receipt  of  such  recom- 
mendation by  the  State  Historic  Preservation  Officer  an  appeal  is 
filed  with  the  State.  If  such  an  appeal  is  filed,  the  State  shall  follow 
the  procedures  for  making  a  nomination  pursuant  to  Section  101 
(a).  Any  report  and  recommendations  made  under  this  section 
shall  be  included  with  any  nomination  submitted  by  the  State  to 
the  Secretary. 

(3)  Any  local  government  certified  under  this  section  or  which 
is  making  efforts  to  become  so  certified  shall  be  eligible  for  funds 
under  the  provision  of  section  103  (c)  of  this  Act,  and  shall  carry 
out  any  responsibilities  delegated  to  it  in  accordance  with  such 
terms  and  conditions  as  the  Secretary  deems  necessary  or  advis- 
able. 

(4)  For  the  purposes  of  this  section  the  term- 

(A)  "designation"  means  the  identification  and  registration 
of  properties  for  protection  that  meet  criteria  established  by  the 
State  or  the  locality  for  significant  historic  and  prehistoric 
resources  within  the  jurisdiction  of  a  local  government;  and 

(B)  "protection"  means  a  local  review  process  under  State  or 
local  law  for  proposed  demolition  of,  changes  to,  or  other  action 
that  may  affect  historic  properties  designated  pursuant  to  subsec- 
tion (c). 
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(d)  (1)  (A)  The  Secretary  shall  establish  a  program  and  promulgate 
regulations  to  assist  Indian  tribes  in  preserving  their  particular  his- 
toric properties.  The  Secretary  shall  foster  communication  and 
cooperation  between  Indian  tribes  and  State  Historic  Preservation 
Officers  in  the  administration  of  the  national  historic  preservation 
program  to  ensure  that  all  types  of  historic  properties  and  all  pub- 
lic interests  in  such  properties  are  given  due  consideration,  and  to 
encourage  coordination  among  Indian  tribes,  State  Historic 
Preservation  Officers,  and  Federal  agencies  in  historic  preservation 
planning  and  in  the  identification,  evaluation,  protection,  and 
interpretation  of  historic  properties. 

(B)  The  program  under  subparagraph  (A)  shall  be  devel- 
oped in  such  a  manner  as  to  ensure  that  tribal  values  are  taken  into 
account  to  the  extent  feasible.  The  Secretary  may  waive  or  modify 
requirements  of  this  section  to  conform  to  the  cultural  setting  of 
tribal  heritage  preservation  goals  and  objectives.  The  tribal  pro- 
grams implemented  by  specific  tribal  organizations  may  vary  in 
scope,  as  determined  by  each  tribe's  chief  governing  authority. 

(C)  The  Secretary  shall  consult  with  Indian  tribes,  other 
Federal  agencies,  State  Historic  Preservation  Officers,  and  other 
interested  parties  and  initiate  the  program  under  subparagraph  (A) 
by  not  later  than  October  1, 1994. 

(2)  A  tribe  may  assume  all  or  any  part  of  the  functions  of  a  State 
Historic  Preservation  Officer  in  accordance  with  subsections  (b)(2) 
and  (b)(3),  with  respect  to  tribal  lands,  as  such  responsibilities  may 
be  modified  for  tribal  programs  through  regulations  issued  by  the 
Secretary  if- 

(A)  the  tribe's  chief  governing  authority  so  requests; 

(B)  the  tribe  designates  a  tribal  preservation  official  to 
administer  the  tribal  historic  preservation  program,  through 
appointment  by  the  tribe's  chief  governing  authority  or  as  a  tribal 
ordinance  may  otherwise  provide; 

(C)  the  tribal  preservation  official  provides  the  Secretary 
with  a  plan  describing  how  the  functions  the  tribal  preservation 
official  proposes  to  assume  will  be  carried  out; 

(D)  the  Secretary  determines,  after  consultation  with  the 
tribe,  the  appropriate  State  Historic  Preservation  Officer,  the 
Council  (if  the  tribe  proposes  to  assume  the  functions  of  the  State 
Historic  Preservation  Officer  with  respect  to  review  of  undertak- 
ings under  section  106),  and  other  tribes,  if  any,  whose  tribal  or 
aboriginal  lands  may  be  affected  by  conduct  of  the  tribal  preserva- 
tion program- 

(i)     that  the  tribal  preservation  program  is  fully  capable 
of  carrying  out  the  functions  specified  in  the  plan  provided  under 
subparagraph  (C); 

(ii)    that  the  plan  defines  the  remaining  responsibilities 
of  the  Secretary  and  the  State  Historic  Preservation  Officer; 

(iii)  that  the  plan  provides,  with  respect  to  properties  nei- 
ther owned  by  a  member  of  the  tribe  nor  held  in  trust  by  the 
Secretary  for  the  benefit  of  the  tribe,  at  the  request  of  the  owner 
thereof,  the  State  Historic  Preservation  Officer,  in  addition  to  the 
tribal  preservation  official,  may  exercise  the  historic  preservation 
responsibilities  in  accordance  with  subsections  (b)(2)  and  (b)(3);  and 
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(E)  based  on  satisfaction  of  the  conditions  stated  in  sub- 
paragraphs (A),  (B),  (C),  and  (D),  the  Secretary  approves  the  plan. 

(3)  In  consultation  with  interested  Indian  tribes,  other  Native 
American  organizations  and  affected  State  Historic  Preservation 
Officers,  the  Secretary  shall  establish  and  implement  procedures 
for  carrying  out  section  103(a)  with  respect  to  tribal  programs  that 
assume  responsibilities  under  paragraph  (2). 

(4)  At  the  request  of  a  tribe  whose  preservation  program  has 
been  approved  to  assume  functions  and  responsibilities  pursuant 
to  paragraph  (2),  the  Secretary  shall  enter  into  contracts  or  coopera- 
tive agreements  with  such  tribe  permitting  the  assumption  by  the 
tribe  of  any  part  of  the  responsibilities  referred  to  in  subsection 
(b)(6)  on  tribal  land,  if- 

(A)  the  Secretary  and  the  tribe  agree  on  additional  financial 
assistance,  if  any,  to  the  tribe  for  the  costs  of  carrying  out  such 
authorities; 

(B)  the  Secretary  finds  that  the  tribal  historic  preservation 
program  has  been  demonstrated  to  be  sufficient  to  carry  out  the 
contract  or  cooperative  agreement  and  this  Act;  and 

(C)  the  contract  or  cooperative  agreement  specifies  the  con- 
tinuing responsibilities  of  the  Secretary  or  of  the  appropriate  State 
Historic  Preservation  Officers  and  provides  for  appropriate  partici- 
pation by- 

(i)    the  tribe's  traditional  cultural  authorities; 

(ii)  representatives  of  other  tribes  whose  traditional 
lands  are  under  the  jurisdiction  of  the  tribe  assuming  responsibili- 
ties; and 

(iii)  the  interested  public. 

(5)  The  Council  may  enter  into  an  agreement  with  an  Indian 
tribe  to  permit  undertakings  on  tribal  land  to  be  reviewed  under 
tribal  historic  preservation  regulations  in  place  of  review  under 
regulations  promulgated  by  the  Council  to  govern  compliance 
with  section  106,  if  the  Council,  after  consultation  with  the  tribe 
and  appropriate  State  Historic  Preservation  Officers,  determines 
that  the  tribal  preservation  regulations  will  afford  historic  proper- 
ties consideration  equivalent  to  those  afforded  by  the  Council's 
regulations. 

(6)  (A)  Properties  of  traditional  religious  and  cultural  impor- 
tance to  an  Indian  tribe  or  Native  Hawaiian  organization  may  be 
determined  to  be  eligible  for  inclusion  on  the  National  Register. 

(B)  In  carrying  out  its  responsibilities  under  section  106,  a 
Federal  agency  shall  consult  with  any  Indian  tribe  or  Native 
Hawaiian  organization  that  attaches  religious  and  cultural  signifi- 
cance to  properties  described  in  subparagraph  (A). 

(C)  In  carrying  out  his  or  her  responsibilities  under  subsec- 
tion (b)(3),  the  State  Historic  Preservation  Officer  for  the  State  of 
Hawaii  shall- 

(i)     consult  with  Native  Hawaiian  organizations  in 
assessing  the  cultural  significance  of  any  property  in  determining 
whether  to  nominate  such  property  to  the  National  Register; 
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(ii)    consult  with  Native  Hawaiian  organizations  in 
developing  the  cultural  component  of  a  preservation  program  or 
plan  for  such  property;  and 

(iii)  enter  into  a  memorandum  of  understanding  or 
agreement  with  Native  Hawaiian  organizations  for  the  assessment 
of  the  cultural  significance  of  a  property  in  detenruning  whether  to 
nominate  such  property  to  the  National  Register  and  to  carry  out 
the  cultural  component  of  such  preservation  program  or  plan. 

(e)  (1)  The  Secretary  shall  administer  a  program  of  matching  grants 
to  the  States  for  the  purposes  of  carrying  out  this  Act. 

(2)  The  Secretary  shall  administer  a  program  of  matching 
grants-in-aid  to  the  National  Trust  for  Historic  Preservation  in  the 
United  States,  chartered  by  Act  of  Congress  approved  October  26, 
1949  (63  Stat.  947),  for  the  purposes  of  carrying  out  the  responsibil- 
ities of  the  National  Trust. 

(3)  (A)  In  addition  to  the  programs  under  paragraphs  (1)  and 
(2),  the  Secretary  shall  administer  a  program  of  direct  grants  for  the 
preservation  of  properties  included  on  the  National  Register. 
Funds  to  support  such  program  annually  shall  not  exceed  10  per 
centum  of  the  amount  appropriated  annually  for  the  fund  estab- 
lished under  section  108.  These  grants  may  be  made  by  the 
Secretary,  in  consultation  with  the  appropriate  State  Historic 
Preservation  Officer- 

(i)    for  the  preservation  of  National  Historic  Landmarks 
which  are  threatened  with  demolition  or  impairment  and  for  the 
preservation  of  historic  properties  of  World  Heritage  significance; 

(ii)    for  demonstration  projects  which  will  provide  infor- 
mation concerning  professional  methods  and  techniques  having 
application  to  historic  properties; 

(iii)  for  the  training  and  development  of  skilled  labor  in 
trades  and  crafts,  and  in  analysis  and  curation,  relating  to  historic 
preservation;  and, 

(iv)  to  assist  persons  or  small  businesses  within  any  his- 
toric district  included  in  the  National  Register  to  remain  within  the 
district. 

(B)  The  Secretary  may  also,  in  consultation  with  the  appro- 
priate State  Historic  Preservation  Officer,  make  grants  or  loans  or 
both  under  this  section  to  Indian  tribes  and  to  nonprofit  organiza- 
tions representing  ethnic  or  minority  groups  for  the  preservation  of 
their  cultural  heritage. 

(C)  Grants  may  be  made  under  subparagraph  (A)(i)  and  (iv) 
only  to  the  extent  that  the  project  cannot  be  carried  out  in  as  effec- 
tive a  manner  through  the  use  of  an  insured  loan  under  section 
104. 

(4)  Grants  may  be  made  under  this  subsection  for  the  preserva- 
tion, stabilization,  restoration,  or  rehabilitation  of  religious  proper- 
ties listed  in  the  National  Register  of  Historic  Places,  provided  that 
the  purpose  of  the  grant  is  secular,  does  not  promote  religion,  and 
seeks  to  protect  those  qualities  that  are  historically  significant. 
Nothing  in  this  paragraph  shall  be  construed  to  authorize  the  use 
of  any  funds  made  available  under  this  section  for  the  acquisition 
of  any  property  referred  to  in  the  preceding  sentence. 
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(5)  The  Secretary  shall  administer  a  program  of  direct  grants  to 
Indian  tribes  and  Native  Hawaiian  organizations  for  the  purpose 
of  carrying  out  this  Act  as  it  pertains  to  Indian  tribes  and  Native 
Hawaiian  organizations.  Matching  fund  requirements  may  be 
modified.  Federal  funds  available  to  a  tribe  or  Native  Hawaiian 
organization  may  be  used  as  matching  funds  for  the  purposes  of 
the  tribe's  or  organization's  conducting  its  responsibilities  pur- 
suant to  this  section. 

(6)  (A)  As  a  part  of  the  program  of  matching  grant  assistance 
from  the  Historic  Preservation  Fund  to  States,  the  Secretary  shall 
administer  a  program  of  direct  grants  to  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  upon  termination  of  the 
Trusteeship  Agreement  for  the  Trust  Territory  of  the  Pacific 
Islands,  the  Republic  of  Palau  (referred  to  as  the  Micronesian 
States)  in  furtherance  of  the  Compact  of  Free  Association  between 
the  United  States  and  the  Federated  States  of  Micronesia  and  the 
Marshall  Islands,  approved  by  the  Compact  of  Free  Association 
Act  of  1985  (48  U.S.C.  1681  note),  the  Trusteeship  Agreement  for 
the  Trust  Territory  of  the  Pacific  Islands,  and  the  Compact  of  Free 
Association  between  the  United  States  and  Palau,  approved  by  the 
Joint  Resolution  entitled  'Joint  Resolution  to  approve  the  "Compact 
of  Free  Association."  between  the  United  States  and  Government  of 
Palau,  and  for  other  purposes'(48  U.S.C.  1681  note).  The  goal  of 
the  program  shall  be  to  establish  historic  and  cultural  preservation 
programs  that  meet  the  unique  needs  of  each  Micronesian  State  so 
that  at  the  termination  of  the  compacts  the  programs  shall  be  firm- 
ly established.  The  Secretary  may  waive  or  modify  the  require- 
ments of  this  section  to  conform  to  the  cultural  setting  of  those 
nations. 

(B)  The  amounts  to  be  made  available  to  the  Micronesian 
States  shall  be  allocated  by  the  Secretary  on  the  basis  of  needs  as 
determined  by  the  Secretary.  Matching  funds  may  be  waived  or 
modified. 

(f)  No  part  of  any  grant  made  under  this  section  may  be  used  to 
compensate  any  person  intervening  in  any  proceeding  under  this 
Act. 

(g)  In  consultation  with  the  Advisory  Council  on  Historic 
Preservation,  the  Secretary  shall  promulgate  guidelines  for  Federal 
agency  responsibilities  under  section  110  of  this  title. 

(h)  Within  one  year  after  the  date  of  enactment  of  the  National 
Historic  Preservation  Act  Amendments  of  1980,  the  Secretary  shall 
establish,  in  consultation  with  the  Secretaries  of  Agriculture  and 
Defense,  the  Smithsonian  Institution,  and  the  Administrator  of  the 
General  Services  Administration,  professional  standards  for  the 
preservation  of  historic  properties  in  Federal  ownership  or  control. 

(i)  The  Secretary  shall  develop  and  make  available  to  Federal  agen- 
cies, State  and  local  governments,  private  organizations  and  indi- 
viduals, and  other  nations  and  international  organizations  pur- 
suant to  the  World  Heritage  Convention,  training  in,  and  informa- 
tion concerning  professional  methods  and  techniques  for  the 
preservation  of  historic  properties  and  for  the  administration  of  the 
historic  preservation  program  at  the  Federal,  State,  and  local  level. 
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The  Secretary  shall  also  develop  mechanisms  to  provide  informa- 
tion concerning  historic  preservation  to  the  general  public  includ- 
ing students. 

(j)  (1)  The  Secretary  shall,  in  consultation  with  the  Council  and 
other  appropriate  Federal,  tribal,  Native  Hawaiian,  and  non- 
Federal  organizations,  develop  and  implement  a  comprehensive 
preservation  education  and  training  program. 

(2)  The  education  and  training  program  described  in  paragraph 
(1)  shall  include- 

(A)  new  standards  and  increased  preservation  training 
opportunities  for  Federal  workers  involved  in  preservation-related 
functions; 

(B)  increased  preservation  training  opportunities  for  other 
Federal,  State,  tribal  and  local  government  workers,  and  students; 

(C)  technical  or  financial  assistance,  or  both,  to  historically 
black  colleges  and  universities,  to  tribal  colleges,  and  to  colleges 
with  a  high  enrollment  of  Native  Americans  or  Native  Hawaiians, 
to  establish  preservation  training  and  degree  programs; 

(D)  coordination  of  the  following  activities,  where  appropri- 
ate, with  the  National  Center  for  Preservation  Technology  and 
Training-  ; 

(i)    distribution  of  information  on  preservation  technolo- 
gies; 

(ii)  provision  of  training  and  skill  development  in  trades, 
crafts,  and  disciplines  related  to  historic  preservation  in  Federal 
training  and  development  programs;  and 

(iii)  support  for  research,  analysis,  conservation,  curation, 
interpretation,  and  display  related  to  preservation. 

Sec.  102  (a)  No  grant  may  be  made  under  this  Act- 

(1)  unless  application  therefore  is  submitted  to  the  Secretary  in 
accordance  with  regulations  and  procedures  prescribed  by  him; 

(2)  unless  the  application  is  in  accordance  with  the  comprehen- 
sive statewide  historic  preservation  plan  which  has  been  approved 
by  the  Secretary  after  considering  its  relationship  to  the  compre- 
hensive statewide  outdoor  recreation  plan  prepared  pursuant  to 
the  Land  and  Water  Conservation  Fund  Act  of  1965  (78  Stat.  897); 

(3)  for  more  than  60  percent  of  the  aggregate  costs  of  carrying 
out  projects  and  programs  under  the  administrative  control  of  the 
State  Historic  Preservation  Officer  as  specified  in  section  101(b)(3) 
in  any  one  fiscal  year; 

(4)  unless  the  grantee  has  agreed  to  make  such  reports,  in  such 
form  and  containing  such  information  as  the  Secretary  may  from 
time  to  time  require; 

(5)  unless  the  grantee  has  agreed  to  assume,  after  completion  of 
the  project,  the  total  cost  of  the  continued  maintenance,  repair,  and 
administration  of  the  property  in  a  manner  satisfactory  to  the 
Secretary;  and 

(6)  until  the  grantee  has  complied  with  such  further  terms  and 
conditions  as  the  Secretary  may  deem  necessary  or  advisable. 
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Except  as  permitted  by  other  law,  the  State  share  of  the  costs 
referred  to  in  paragraph  (3)  shall  be  contributed  by  non-Federal 
sources.  Notwithstanding  any  other  provision  of  law,  no  grant 
made  pursuant  to  this  Act  shall  be  treated  as  taxable  income  for 
purposes  of  the  Internal  Revenue  Code  of  1986. 

(b)  The  Secretary  may  in  his  discretion  waive  the  requirements  of 
subsection  (a),  paragraphs  (2)  and  (5)  of  this  section  for  any  grant 
under  this  Act  to  the  National  Trust  for  Historic  Preservation  in  the 
United  States. 

(c)  No  State  shall  be  permitted  to  utilize  the  value  of  real  property 
obtained  before  the  date  of  approval  of  this  Act  in  meeting  the 
remaining  cost  of  a  project  for  which  a  grant  is  made  under  this 
Act. 

(d)  The  Secretary  shall  make  funding  available  to  individual  States 
and  the  National  Trust  for  Historic  Preservation  as  soon  as  practi- 
cable after  execution  of  a  grant  agreement.  For  purposes  of  admin- 
istration, grants  to  individual  States  and  the  National  Trust  each 
shall  be  considered  to  be  one  grant  and  shall  be  administered  by 
the  National  Park  Service  as  such. 

(e)  The  total  administrative  costs,  direct  and  indirect,  charged  for 
carrying  out  State  projects  and  programs  may  not  exceed  25  per- 
cent of  the  aggregate  costs  except  in  the  case  of  grants  under  sec- 
tion 101(e)(6). 

Sec.  103  (a)  The  amounts  appropriated  and  made  available  for 
grants  to  the  States  for  the  purposes  of  this  Act  shall  be  appor- 
tioned among  the  States  by  the  Secretary  on  the  basis  of  needs  as 
determined  by  him. 

(b)  The  amounts  appropriated  and  made  available  for  grants  to  the 
States  for  projects  and  programs  under  this  Act  for  each  fiscal  year 
shall  be  apportioned  among  the  States  as  the  Secretary  determines 
to  be  appropriate.  The  Secretary  shall  notify  each  State  of  its 
apportionment  under  this  subsection  within  thirty  days  following 
the  date  of  enactment  of  legislation  appropriating  funds  under  this 
Act.  Any  amount  of  any  apportionment  that  has  not  been  paid  or 
obligated  by  the  Secretary  during  the  fiscal  year  in  which  such 
notification  is  given  and  for  two  fiscal  years  thereafter,  shall  be 
reapportioned  by  the  Secretary  in  accordance  with  this  subsection. 
The  Secretary  shall  analyze  and  revise  as  necessary  the  method  of 
apportionment.  Such  method  and  any  revision  thereof  shall  be 
published  by  the  Secretary  in  the  Federal  Register. 

(c)  A  minimum  of  10  per  centum  of  the  annual  apportionment  dis- 
tributed by  the  Secretary  to  each  State  for  the  purposes  of  carrying 
out  this  Act  shall  be  transferred  by  the  State,  pursuant  to  the 
requirements  of  this  Act,  to  local  governments  which  are  certified 
under  section  101  (c)  for  historic  preservation  projects  or  programs 
of  such  local  governments.  In  any  year  in  which  the  total  annual 
apportionment  to  the  States  exceeds  $65,000,000,  one  half  of  the 
excess  shall  also  be  transferred  by  the  States  to  local  governments 
certified  pursuant  to  section  101  (c). 

(d)  The  Secretary  shall  establish  guidelines  for  the  use  and  distrib- 
ution of  funds  under  subsection  (c)  to  insure  that  no  local  govern- 
ment receives  a  disproportionate  share  of  the  funds  available,  and 
may  include  a  maximum  or  minimum  limitation  on  the  amount  of 


19 


16  U.S.C.  470d 
Insured  loans  for 
National  Register 
properties 

Requirements 


Interest  rates 

Limitation  on  loan 
authority 


Assignability  and 
effect 


Method  of  payment 
for  losses 


Protection  of 
Government's 
financial  interests; 
foreclosure 


funds  distributed  to  any  single  local  government.  The  guidelines 
shall  not  limit  the  ability  of  any  State  to  distribute  more  than  10  per 
centum  of  its  annual  apportionment  under  subsection  (c),  nor  shall 
the  Secretary  require  any  State  to  exceed  the  10  per  centum  mini- 
mum distribution  to  local  governments. 

Sec.  104  (a)  The  Secretary  shall  establish  and  maintain  a  program 
by  which  he  may,  upon  application  of  a  private  lender,  insure 
loans  (including  loans  made  in  accordance  with  a  mortgage)  made 
by  such  lender  to  finance  any  project  for  the  preservation  of  a 
property  included  on  the  National  Register. 

(b)  A  loan  may  be  insured  under  this  section  only  if- 

(1)  the  loan  is  made  by  a  private  lender  approved  by  the 
Secretary  as  financially  sound  and  able  to  service  the  loan  proper- 

iy; 

(2)  the  amount  of  the  loan,  and  interest  rate  charged  with 
respect  to  the  loan,  do  not  exceed  such  amount,  and  such  a  rate,  as 
is  established  by  the  Secretary,  by  rule; 

(3)  the  Secretary  has  consulted  the  appropriate  State  Historic 
Preservation  Officer  concerning  the  preservation  of  the  historic 
property; 

(4)  the  Secretary  has  determined  that  the  loan  is  adequately 
secured  and  there  is  reasonable  assurance  of  repayment; 

(5)  the  repayment  period  of  the  loan  does  not  exceed  the  lesser 
of  forty  years  or  the  expected  life  of  the  asset  financed; 

(6)  the  amount  insured  with  respect  to  such  loan  does  not 
exceed  90  per  centum  of  the  loss  sustained  by  the  lender  with 
respect  to  the  loan;  and 

(7)  the  loan,  the  borrower,  and  the  historic  property  to  be  pre- 
served meet  other  terms  and  conditions  as  may  be  prescribed  by 
the  Secretary,  by  rule,  especially  terms  and  conditions  relating  to 
the  nature  and  quality  of  the  preservation  work. 

The  Secretary  shall  consult  with  the  Secretary  of  the  Treasury 
regarding  the  interest  rate  of  loans  insured  under  this  section. 

(c)  The  aggregate  unpaid  principal  balance  of  loans  insured  under 
this  section  and  outstanding  at  any  one  time  may  not  exceed  the 
amount  which  has  been  covered  into  the  Historic  Preservation 
Fund  pursuant  to  section  108  and  subsection  (g)  and  (i)  of  this  sec- 
tion, as  in  effect  on  the  date  of  the  enactment  of  the  Act  but  which 
has  not  been  appropriated  for  any  purpose. 

(d)  Any  contract  of  insurance  executed  by  the  Secretary  under  this 
section  may  be  assignable,  shall  be  an  obligation  supported  by  the 
full  faith  and  credit  of  the  United  States,  and  shall  be  incontestable 
except  for  fraud  or  misrepresentation  of  which  the  holder  had 
actual  knowledge  at  the  time  it  became  a  holder. 

(e)  The  Secretary  shall  specify,  by  rule  and  in  each  contract  entered 
into  under  this  section,  the  conditions  and  method  of  payment  to  a 
private  lender  as  a  result  of  losses  incurred  by  the  lender  on  any 
loan  insured  under  this  section. 

(f)  In  entering  into  any  contract  to  insure  a  loan  under  this  section, 
the  Secretary  shall  take  steps  to  assure  adequate  protection  of  the 
financial  interests  of  the  Federal  Government.  The  Secretary  may- 
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(1)  in  connection  with  any  foreclosure  proceeding,  obtain,  on 
behalf  of  the  Federal  Government,  the  property  securing  a  loan 
insured  under  this  title;  and 

(2)  operate  or  lease  such  property  for  such  period  as  may  be 
necessary  to  protect  the  interest  of  the  Federal  Government  and  to 
carry  out  subsection  (g). 

(g)  (1)  In  any  case  in  which  a  historic  property  is  obtained  pur- 
suant to  subsection  (f),  the  Secretary  shall  attempt  to  convey  such 
property  to  any  governmental  or  nongovernmental  entity  under 
such  conditions  as  will  ensure  the  property's  continued  preserva- 
tion and  use;  except  that  if,  after  a  reasonable  time,  the  Secretary,  in 
consultation  with  the  Advisory  Council  on  Historic  Preservation, 
determines  that  there  is  no  feasible  and  prudent  means  to  convey 
such  property  and  to  ensure  its  continued  preservation  and  use, 
then  the  Secretary  may  convey  the  property  at  the  fair  market 
value  of  its  interest  in  such  property  to  any  entity  without  restric- 
tion. 

(2)  Any  funds  obtained  by  the  Secretary  in  connection  with  the 
conveyance  of  any  property  pursuant  to  paragraph  (1)  shall  be 
covered  into  the  historic  preservation  fund,  in  addition  to  the 
amounts  covered  into  such  fund  pursuant  to  section  108  and  sub- 
section (i)  of  this  section,  and  shall  remain  available  in  such  fund 
until  appropriated  by  the  Congress  to  carry  out  the  purposes  of 
this  Act. 

(h)  The  Secretary  may  assess  appropriate  and  reasonable  fees  in 
connection  with  insuring  loans  under  this  section.  Any  such  fees 
shall  be  covered  into  the  Historic  Preservation  Fund,  in  addition  to 
the  amounts  covered  into  such  fund  pursuant  to  section  108  and 
subsection  (g)  of  this  section,  and  shall  remain  available  in  such 
fund  until  appropriated  by  the  Congress  to  carry  out  the  purposes 
of  this  Act. 

(i)  Notwithstanding  any  other  provision  of  law,  any  loan  insured 
under  this  section  shall  be  treated  as  non-Federal  funds  for  the 
purposes  of  satisfying  any  requirement  of  any  other  provision  of 
law  under  which  Federal  funds  to  be  used  for  any  project  or  activi- 
ty are  conditioned  upon  the  use  of  non-Federal  funds  by  the  recipi- 
ent for  payment  of  any  portion  of  the  costs  of  such  project  or  activi- 

ty. 

(j)  Effective  after  the  fiscal  year  1981  there  are  authorized  to  be 
appropriated,  such  sums  as  may  be  necessary  to  cover  payments 
incurred  pursuant  to  subsection  (e). 

(k)  No  debt  obligation  which  is  made  or  committed  to  be  made,  or 
which  is  insured  or  committed  to  be  insured,  by  the  Secretary 
under  this  section  shall  be  eligible  for  purchase  by,  or  commitment 
to  purchase  by,  or  sale  or  issuance  to,  the  Federal  Financing  Bank. 

Sec.  105.  The  beneficiary  of  assistance  under  this  Act  shall  keep 
such  records  as  the  Secretary  shall  prescribe,  including  records 
which  fully  disclose  the  disposition  by  the  beneficiary  of  the  pro- 
ceeds of  such  assistance,  the  total  cost  of  the  project  or  undertaking 
in  connection  with  which  such  assistance  is  given  or  used,  and  the 
amount  and  nature  of  that  portion  of  the  cost  of  the  project  or 
undertaking  supplied  by  other  sources,  and  such  other  records  as 
will  facilitate  an  effective  audit. 
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Sec.  106.  The  head  of  any  Federal  agency  having  direct  or  indirect 
jurisdiction  over  a  proposed  Federal  or  federally  assisted  undertak- 
ing in  any  State  and  the  head  of  any  Federal  department  or  inde- 
pendent agency  having  authority  to  license  any  undertaking  shall, 
prior  to  the  approval  of  the  expenditure  of  any  Federal  funds  on 
the  undertaking  or  prior  to  the  issuance  of  any  license,  as  the  case 
may  be,  take  into  account  the  effect  of  the  undertaking  on  any  dis- 
trict, site,  building,  structure,  or  object  that  is  included  in  or  eligible 
for  inclusion  in  the  National  Register.  The  head  of  any  such 
Federal  agency  shall  afford  the  Advisory  Council  on  Historic 
Preservation  established  under  Title  II  of  this  Act  a  reasonable 
opportunity  to  comment  with  regard  to  such  undertaking. 

Sec.  107.  Nothing  in  this  Act  shall  be  construed  to  be  applicable  to 
the  White  House  and  its  grounds,  the  Supreme  Court  building  and 
its  grounds,  or  the  United  States  Capitol  and  its  related  buildings 
and  grounds. 

Sec.  108.  To  carry  out  the  provisions  of  this  Act,  there  is  hereby 
established  the  Historic  Preservation  Fund  (hereafter  referred  to  as 
the  "fund")  in  the  Treasury  of  the  United  States. 

There  shall  be  covered  into  such  fund  $24,400,000  for  fiscal  year 
1977,  $100,000,000  for  fiscal  year  1978,  $100,000,000  for  fiscal  year 
1979,  $150,000,000  for  fiscal  year  1980,  $150,000,000  for  fiscal  year 
1981,  and  $150,000,000  for  each  of  fiscal  years  1982  through  1997, 
from  revenues  due  and  payable  to  the  United  States  under  the 
Outer  Continental  Shelf  Lands  Act  (67  Stat.  462, 469)  as  amended 
(43  U.S.C.  338)  and/or  under  section  7433(b)  of  Title  10,  notwith- 
standing any  provision  of  law  that  such  proceeds  shall  be  credited 
to  miscellaneous  receipts  of  the  Treasury.  Such  moneys  shall  be 
used  only  to  carry  out  the  purposes  of  this  Act  and  shall  be  avail- 
able for  expenditure  only  when  appropriated  by  the  Congress. 
Any  moneys  not  appropriated  shall  remain  available  in  the  fund 
until  appropriated  for  said  purposes:  Provided,  That  appropria- 
tions made  pursuant  to  this  paragraph  may  be  made  without  fiscal 
year  limitation. 

Sec.  109.  (a)  In  furtherance  of  the  purposes  of  sections  of  this  Act, 
the  Secretary  may  accept  the  donation  of  funds  which  may  be 
expended  by  him  for  projects  to  acquire,  restore,  preserve,  or 
recover  data  from  any  district,  building,  structure,  site,  or  object 
which  is  listed  on  the  National  Register  of  Historic  Places  estab- 
lished pursuant  to  section  101  of  this  Act,  so  long  as  the  project  is 
owned  by  a  State,  any  unit  of  local  government,  or  any  nonprofit 
entity. 

(b)  In  expending  said  funds,  the  Secretary  shall  give  due  considera- 
tion to  the  following  factors:  the  national  significance  of  the  project; 
its  historical  value  to  the  community;  the  imminence  of  its  destruc- 
tion or  loss;  and  the  expressed  intentions  of  the  donor.  Funds 
expended  under  this  subsection  shall  be  made  available  without 
regard  to  the  matching  requirements  established  by  section  102  of 
this  Act,  but  the  recipient  of  such  funds  shall  be  permitted  to  uti- 
lize them  to  match  any  grants  from  the  Historic  Preservation  Fund 
established  by  section  108  of  this  Act. 

(c)  The  Secretary  is  hereby  authorized  to  transfer  unobligated 
funds  previously  donated  to  the  Secretary  for  purposes  of  the 
National  Park  Service,  with  the  consent  of  the  donor,  and  any 
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funds  so  transferred  shall  be  used  or  expended  in  accordance  with 
the  provisions  of  this  Act. 

Sec.  110  (a)  (1)  The  heads  of  all  Federal  agencies  shall  assume 
responsibility  for  the  preservation  of  historic  properties  which  are 
owned  or  controlled  by  such  agency.  Prior  to  acquiring,  construct- 
ing, or  leasing  buildings  for  purposes  of  carrying  out  agency 
responsibilities,  each  Federal  agency  shall  use,  to  the  maximum 
extent  feasible,  historic  properties  available  to  the  agency.  Each 
agency  shall  undertake,  consistent  with  the  preservation  of  such 
properties  and  the  mission  of  the  agency  and  the  professional  stan- 
dards established  pursuant  to  section  101(g),  any  preservation,  as 
may  be  necessary  to  carry  out  this  section. 

(2)  Each  Federal  agency  shall  establish  (unless  exempted  pur- 
suant to  Section  214),  in  consultation  with  the  Secretary,  a  preser- 
vation program  for  the  identification,  evaluation,  and  nomination 
to  the  National  Register  of  Historic  Places,  and  protection  of  his- 
toric properties.  Such  program  shall  ensure- 

(A)  that  historic  properties  under  the  jurisdiction  or  control 
of  the  agency,  are  identified,  evaluated,  and  nominated  to  the 
National  Register; 

(B)  that  such  properties  under  the  jurisdiction  or  control  of 
the  agency  as  are  listed  in  or  may  be  eligible  for  the  National 
Register  are  managed  and  maintained  in  a  way  that  considers  the 
preservation  of  their  historic,  archaeological,  architectural,  and  cul- 
tural values  in  compliance  with  section  106  and  gives  special  con- 
sideration to  the  preservation  of  such  values  in  the  case  of  proper- 
ties designated  as  having  National  significance; 

(C)  that  the  preservation  of  properties  not  under  the  juris- 
diction or  control  of  the  agency,  but  subject  to  be  potentially  affect- 
ed by  agency  actions  are  given  full  consideration  in  planning; 

(D)  that  the  agency's  preservation-related  activities  are  car- 
ried out  in  consultation  with  other  Federal,  State,  and  local  agen- 
cies, Indian  tribes,  Native  Hawaiian  organizations  carrying  out  his- 
toric preservation  planning  activities,  and  with  the  private  sector; 
and 


106- 


(E)  that  the  agency's  procedures  for  compliance  with  section 


(i)    are  consistent  with  regulations  issued  by  the  Council 
pursuant  to  section  211; 

(ii)  provide  a  process  for  the  identification  and  evaluation 
of  historic  properties  for  listing  in  the  National  Register  and  the 
development  and  implementation  of  agreements,  in  consultation 
with  State  Historic  Preservation  Officers,  local  governments, 
Indian  tribes,  Native  Hawaiian  organizations,  and  the  interested 
public,  as  appropriate,  regarding  the  means  by  which  adverse 
effects  on  such  properties  will  be  considered;  and 

(iii)  provide  for  the  disposition  of  Native  American  cul- 
tural items  from  Federal  or  tribal  land  in  a  manner  consistent  with 
section  3(c)  of  the  Native  American  Grave  Protection  and 
Repatriation  Act  (25  U.S.C.  3002(c)). 
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(b)  Each  Federal  agency  shall  initiate  measures  to  assure  that 
where,  as  a  result  of  Federal  action  or  assistance  carried  out  by 
such  agency,  an  historic  property  is  to  be  substantially  altered  or 
demolished,  timely  steps  are  taken  to  make  or  have  made  appro- 
priate records,  and  that  such  records  then  be  deposited,  in  accor- 
dance with  section  101(a),  in  the  Library  of  Congress  or  with  such 
other  appropriate  agency  as  may  be  designated  by  the  Secretary, 
for  future  use  and  reference. 

(c)  The  head  of  each  Federal  agency  shall,  unless  exempted  under 
section  214,  designate  a  qualified  official  to  be  known  as  the 
agency's  "preservation  officer"  who  shall  be  responsible  for  coor- 
dinating that  agency's  activities  under  this  Act.  Each  Preservation 
Officer  may,  in  order  to  be  considered  qualified,  satisfactorily  com- 
plete an  appropriate  training  program  established  by  the  Secretary 
under  section  101(h). 

(d)  Consistent  with  the  agency's  mission  and  mandates,  all  Federal 
agencies  shall  carry  out  agency  programs  and  projects  (including 
those  under  which  any  Federal  assistance  is  provided  or  any 
Federal  license,  permit,  or  other  approval  is  required)  in  accor- 
dance with  the  purposes  of  this  Act  and,  give  consideration  to  pro- 
grams and  projects  which  will  further  the  purposes  of  this  Act. 

(e)  The  Secretary  shall  review  and  approve  the  plans  of  transferees 
of  surplus  federally  owned  historic  properties  not  later  than  ninety 
days  after  his  receipt  of  such  plans  to  ensure  that  the  prehistorical, 
historical,  architectural,  or  culturally  significant  values  will  be  pre- 
served or  enhanced. 

(f)  Prior  to  the  approval  of  any  Federal  undertaking  which  may 
directly  and  adversely  affect  any  National  Historic  Landmark,  the 
head  of  the  responsible  Federal  agency  shall,  to  the  maximum 
extent  possible,  undertake  such  planning  and  actions  as  may  be 
necessary  to  minimize  harm  to  such  landmark,  and  shall  afford  the 
Advisory  Council  on  Historic  Preservation  a  reasonable  opportuni- 
ty to  comment  on  the  undertaking. 

(g)  Each  Federal  agency  may  include  the  costs  of  preservation 
activities  of  such  agency  under  this  Act  as  eligible  project  costs  in 
all  undertakings  of  such  agency  or  assisted  by  such  agency.  The 
eligible  project  costs  may  also  include  amounts  paid  by  a  Federal 
agency  to  any  State  to  be  used  in  carrying  out  such  preservation 
responsibilities  of  the  Federal  agency  under  this  Act,  and  reason- 
able costs  may  be  charged  to  Federal  licensees  and  permittees  as  a 
condition  to  the  issuance  of  such  license  or  permit. 

(h)  The  Secretary  shall  establish  an  annual  preservation  awards 
program  under  which  he  may  make  monetary  awards  in  amounts 
not  to  exceed  $1,000  and  provide  citations  for  special  achievements 
to  officers  and  employees  of  Federal,  State,  and  certified  local  gov- 
ernments in  recognition  of  their  outstanding  contributions  to  the 
preservation  of  historic  resources.  Such  program  may  include  the 
issuance  of  annual  awards  by  the  president  of  the  United  States  to 
any  citizen  of  the  United  States  recommended  for  such  award  by 
the  Secretary. 

(i)  Nothing  in  this  Act  shall  be  construed  to  require  the  preparation 
of  an  environmental  impact  statement  where  such  a  statement 
would  not  otherwise  be  required  under  the  National 
Environmental  Policy  Act  of  1969,  and  nothing  in  this  Act  shall  be 
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construed  to  provide  any  exemption  from  any  requirement 
respecting  the  preparation  of  such  a  statement  under  such  Act. 

(j)  The  Secretary  shall  promulgate  regulations  under  which  the 
requirements  of  this  section  may  be  waived  in  whole  or  in  part  in 
the  event  of  a  major  natural  disaster  or  an  imminent  threat  to  the 
national  security. 

(k)  Each  Federal  agency  shall  ensure  that  the  agency  will  not  grant 
a  loan,  loan  guarantee,  permit,  license,  or  other  assistance  to  an 
applicant  who,  with  intent  to  avoid  the  requirements  of  section 
106,  has  intentionally  significantly  adversely  affected  a  historic 
property  to  which  the  grant  would  relate,  or  having  legal  power  to 
prevent  it,  allowed  such  significant  adverse  effect  to  occur,  unless 
the  agency,  after  consultation  with  the  Council,  determines  that  cir- 
cumstances justify  granting  such  assistance  despite  the  adverse 
effect  created  or  permitted  by  the  applicant. 

(1)  With  respect  to  any  undertaking  subject  to  section  106  which 
adversely  affects  any  property  included  in  or  eligible  for  inclusion 
in  the  National  Register,  and  for  which  a  Federal  agency  has  not 
entered  into  an  agreement  with  the  Council,  the  head  of  such 
agency  shall  document  any  decision  made  pursuant  to  section  106. 
The  head  of  such  agency  may  not  delegate  his  or  her  responsibili- 
ties pursuant  to  such  section.  Where  a  section  106  memorandum 
of  agreement  has  been  executed  with  respect  to  an  undertaking, 
such  memorandum  shall  govern  the  undertaking  and  all  of  its 
parts. 

Sec.  Ill  (a)  Notwithstanding  any  other  provision  of  law,  any 
Federal  agency  after  consultation  with  the  Council,  shall,  to  the 
extent  practicable,  establish  and  implement  alternatives  for  historic 
properties,  including  adaptive  use,  that  are  not  needed  for  current 
or  projected  agency  purposes,  and  may  lease  an  historic  property 
owned  by  the  agency  to  any  person  or  organization,  or  exchange 
any  property  owned  by  the  agency  with  comparable  historic  prop- 
erty, if  the  agency  head  determines  that  the  lease  or  exchange  will 
adequately  insure  the  preservation  of  the  historic  property. 

(b)  The  proceeds  of  any  lease  under  subsection  (a)  may,  notwith- 
standing any  other  provision  of  law,  be  retained  by  the  agency 
entering  into  such  lease  and  used  to  defray  the  costs  of  administra- 
tion, maintenance,  repair,  and  related  expenses  incurred  by  the 
agency  with  respect  to  such  property  or  other  properties  which  are 
on  the  National  Register  which  are  owned  by,  or  are  under  the 
jurisdiction  or  control  of,  such  agency.  Any  surplus  proceeds  from 
such  leases  shall  be  deposited  into  the  Treasury  of  the  United 
States  at  the  end  of  the  second  fiscal  year  following  the  fiscal  year 
in  which  such  proceeds  were  received. 

(c)  The  head  of  any  Federal  agency  having  responsibility  for  the 
management  of  any  historic  property  may,  after  consultation  with 
the  Advisory  Council  on  Historic  Preservation,  enter  into  contracts 
for  the  management  of  such  property.  Any  such  contract  shall 
contain  such  terms  and  conditions  as  the  head  of  such  agency 
deems  necessary  or  appropriate  to  protect  the  interests  of  the 
United  States  and  insure  adequate  preservation  of  historic  proper- 

Sec.  112  (a)  In  General-Each  Federal  agency  that  is  responsible  for 
the  protection  of  historic  resources,  including  archaeological 
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resources  pursuant  to  this  Act  or  any  other  law  shall  ensure  each  of 
the  following- 

(1)  (A)  All  actions  taken  by  employees  or  contractors  of  such 
agency  shall  meet  professional  standards  under  regulations  devel- 
oped by  the  Secretary  in  consultation  with  the  Council,  other 
affected  agencies,  and  the  appropriate  professional  societies  of  the 
disciplines  involved,  specifically  archaeology,  architecture,  conser- 
vation, history,  landscape  architecture,  and  planning. 

(B)  Agency  personnel  or  contractors  responsible  for  historic 
resources  shall  meet  qualification  standards  established  by  the 
Office  of  Personnel  Management  in  consultation  with  the  Secretary 
and  appropriate  professional  societies  of  the  disciplines  involved. 
The  Office  of  Personnel  Management  shall  revise  qualification 
standards  within  2  years  after  the  date  of  enactment  of  this  Act  for 
the  disciplines  involved,  specifically  archaeology,  architecture, 
conservation,  curation,  history,  landscape  architecture,  and  plan- 
ning. Such  standards  shall  consider  the  particular  skills  and  exper- 
tise needed  for  the  preservation  of  historic  resources  and  shall  be 
equivalent  requirements  for  the  disciplines  involved. 

(2)  Records  and  other  data,  including  data  produced  by  histori- 
cal research  and  archaeological  surveys  and  excavations  are  per- 
manently maintained  in  appropriate  data  bases  and  made  avail- 
able to  potential  users  pursuant  to  such  regulations  as  the 
Secretary  shall  promulgate. 

(b)  Guidelines.-In  order  to  promote  the  preservation  of  historic 
resources  on  properties  eligible  for  listing  in  the  National  Register, 
the  Secretary  shall,  in  consultation  with  the  Council,  promulgate 
guidelines  to  ensure  that  Federal,  State,  and  tribal  historic  preser- 
vation programs  subject  to  this  Act  include  plans  to- 

(1)  provide  information  to  the  owners  of  properties  containing 
historic  (including  architectural,  curatorial,  and  archaeological) 
resources  with  demonstrated  or  likely  research  significance,  about 
the  need  for  protection  of  such  resources,  and  the  available  means 

of  protection; 

i 

(2)  encourage  owners  to  preserve  such  resources  intact  and  in 
place  and  offer  the  owners  of  such  resources  information  on  the  tax 
and  grant  assistance  available  for  the  donation  of  the  resources  or 
of  a  preservation  easement  of  the  resources; 

(3)  encourage  the  protection  of  Native  American  cultural  items 
(within  the  meaning  of  section  2  (3)  and  (9)  of  the  Native  American 
Grave  Protection  and  Repatriation  Act  (25  U.S.C.  3001  (3)  and  (9)) 
and  of  properties  of  religious  or  cultural  importance  to  Indian 
tribes,  Native  Hawaiians,  or  other  Native  American  groups;  and 

(4)  encourage  owners  who  are  undertaking  archaeological 
excavations  to- 

(A)  conduct  excavations  and  analyses  that  meet  standards 
for  federally-sponsored  excavations  established  by  the  Secretary; 

(B)  donate  or  lend  artifacts  of  research  significance  to  an 
appropriate  research  institution; 

(C)  allow  access  to  artifacts  for  research  purposes;  and 

(D)  prior  to  excavating  or  disposing  of  a  Native  American 
cultural  item  in  which  an  Indian  tribe  or  Native  Hawaiian  organi- 
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zation  may  have  an  interest  under  section  3(a)(2)  (B)  or  (C)  of  the 
Native  American  Grave  Protection  and  Repatriation  Act  (25  U.S.C. 
3002(a)(2)  (B)  and  (C)),  given  notice  to  and  consult  with  such 
Indian  tribe  or  Native  Hawaiian  organization. 

Sec.  113  (a)  Study. -In  order  to  help  control  illegal  interstate  and 
international  traffic  in  antiquities,  including  archaeological,  curato- 
rial, and  architectural  objects,  and  historical  documents  of  all 
kinds,  the  Secretary  shall  study  and  report  on  the  suitability  and 
feasibility  of  alternatives  for  controlling  illegal  interstate  and  inter- 
national traffic  in  antiquities. 

(b)  Consultation.-In  conducting  the  study  described  in  subsection 
(a)  the  Secretary  shall  consult  with  the  Council  and  other  Federal 
agencies  that  conduct,  cause  to  be  conducted,  or  permit  archaeo- 
logical surveys  or  excavations  or  that  have  responsibilities  for 
other  kinds  of  antiquities  and  with  State  Historic  Preservation 
Officers,  archaeological,  architectural,  historical,  conservation,  and 
curatorial  organizations,  Indian  tribes,  Native  Hawaiian  organiza- 
tions, and  other  Native  American  organizations,  international 
organizations  and  other  interested  persons. 

(c)  Report.-Not  later  than  18  months  after  the  date  of  enactment  of 
this  section,  the  Secretary  shall  submit  to  Congress  a  report  detail- 
ing the  Secretary's  findings  and  recommendations  from  the  study 
described  in  subsection  (a). 

(d)  Authorization.-There  are  authorized  to  be  appropriated  not 
more  than  $500,000  for  the  study  described  in  subsection  (a),  such 
sums  to  remain  available  until  expended. 
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Title  II 

Sec.  201  (a)  There  is  established  as  an  independent  agency  of  the 
United  States  Government  an  Advisory  Council  on  Historic 
Preservation  which  shall  be  composed  of  the  following  members: 

(1)  a  Chairman  appointed  by  the  President  selected  from  the 
general  public; 

(2)  the  Secretary  of  the  Interior; 

(3)  the  Architect  of  the  Capitol; 

(4)  the  Secretary  of  Agriculture  and  the  heads  of  four  other 
agencies  of  the  United  States  (other  than  the  Department  of  the 
Interior),  the  activities  of  which  affect  historic  preservation, 
appointed  by  the  President; 

(5)  one  Governor  appointed  by  the  President; 

(6)  one  mayor  appointed  by  the  President; 

(7)  the  President  of  the  National  Conference  of  State  Historic 
Preservation  Officers; 

(8)  the  Chairman  of  the  National  Trust  for  Historic 
Preservation; 

(9)  four  experts  in  the  field  of  historic  preservation  appointed 
by  the  President  from  the  disciplines  of  architecture,  history, 
archaeology,  and  other  appropriate  disciplines; 
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(10)  three  at-large  members  from  the  general  public,  appointed 
by  the  President;  and 

(11)  one  member  of  an  Indian  tribe  or  Native  Hawaiian  organi- 
zation who  represents  the  interests  of  the  tribe  or  organization  of 
which  he  or  she  is  a  member,  appointed  by  the  President. 

(b)  Each  member  of  the  Council  specified  in  paragraphs  (2) 
through  (8)  (other  than  (5)  and  (6))  may  designate  another  officer 
of  his  department,  agency,  or  organization  to  serve  on  the  Council 
in  his  stead,  except  mat,  in  the  case  of  paragraphs  (2)  and  (4),  no 
such  officer  other  than  an  Assistant  Secretary  or  an  officer  having 
major  department-wide  or  agency-wide  responsibilities  may  be  so 
designated. 

(c)  Each  member  of  the  Council  appointed  under  paragraph  (1), 
and  under  paragraphs  (9)  and  (10)  of  subsection  (a)  shall  serve  for 
a  term  of  four  years  from  the  expiration  of  his  predecessor's  term; 
except  that  the  members  first  appointed  under  that  paragraph  shall 
serve  for  terms  of  one  to  four  years,  as  designated  by  the  President 
at  the  time  of  appointment,  in  such  manner  as  to  insure  that  the 
terms  of  not  more  than  two  of  them  will  expire  in  any  one  year. 
The  members  appointed  under  paragraphs  (5)  and  (6)  shall  serve 
for  the  term  of  their  elected  office  but  not  in  excess  of  four  years. 
An  appointed  member  whose  term  has  expired  shall  serve  until 
that  member's  successor  has  been  appointed. 

(d)  A  vacancy  in  the  Council  shall  not  affect  its  powers,  but  shall  be 
rilled  not  later  than  sixty  days  after  such  vacancy  commences,  in 
the  same  manner  as  the  original  appointment  (and  for  the  balance 
of  any  unexpired  terms).  Trie  members  of  the  Advisory  Council  on 
Historic  Preservation  appointed  by  the  President  under  this  Act  as 
in  effect  on  the  day  before  the  enactment  of  the  National  Historic 
Preservation  Act  Amendments  of  1980  shall  remain  in  office  until 
all  members  of  the  Council,  as  specified  in  this  section,  have  been 
appointed.  The  members  first  appointed  under  this  section  shall 
be  appointed  not  later  than  one  hundred  and  eighty  days  after  the 
enactment  of  the  National  Historic  Preservation  Act  Amendments 
of  1980. 

(e)  The  President  shall  designate  a  Vice  Chairman,  from  the  mem- 
bers appointed  under  paragraphs  (5),(6),(9),  or  (10).  The  Vice 
Chairman  may  act  in  place  of  the  Chairman  during  the  absence  or 
disability  of  the  Chairman  or  when  the  office  is  vacant. 

(f)  Nine  members  of  the  Council  shall  constitute  a  quorum. 
Sec.  202  (a)  The  Council  shall- 

(1)  advise  the  President  and  the  Congress  on  matters  relating  to 
historic  preservation,  recommend  measures  to  coordinate  activities 
of  Federal,  State,  and  local  agencies  and  private  institutions  and 
individuals  relating  to  historic  preservation;  and  advise  on  the  dis- 
semination of  information  pertaining  to  such  activities; 

(2)  encourage,  in  cooperation  with  the  National  Trust  for 
Historic  Preservation  and  appropriate  private  agencies,  public 
interest  and  participation  in  historic  preservation; 

(3)  recommend  the  conduct  of  studies  in  such  areas  as  the  ade- 
quacy of  legislative  and  administrative  statutes  and  regulations 
pertaining  to  historic  preservation  activities  of  State  and  local  gov- 
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ernments  and  the  effects  of  tax  policies  at  all  levels  of  government 
on  historic  preservation; 

(4)  advise  as  to  guidelines  for  the  assistance  of  State  and  local 
governments  in  drafting  legislation  relating  to  historic  preserva- 
tion; 

(5)  encourage,  in  cooperation  with  appropriate  public  and  pri- 
vate agencies  and  institutions,  training  and  education  in  the  field 
of  historic  preservation; 

(6)  review  the  policies  and  programs  of  Federal  agencies  and 
recommend  to  such  agencies  methods  to  improve  the  effectiveness, 
coordination,  and  consistency  of  those  policies  and  programs  with 
the  policies  and  programs  carried  out  under  this  Act;  and, 

(7)  inform  and  educate  Federal  agencies,  State  and  local  gov- 
ernments, Indian  tribes,  other  nations  and  international  organiza- 
tions and  private  groups  and  individuals  as  to  the  Council's  autho- 
rized activities. 

(b)  The  Council  shall  submit  annually  a  comprehensive  report  of 
its  activities  and  the  results  of  its  studies  to  the  President  and  the 
Congress  and  shall  from  time  to  time  submit  such  additional  and 
special  reports  as  it  deems  advisable.  Each  report  shall  propose 
such  legislative  enactments  and  other  actions  as,  in  the  judgment 
of  the  Council,  are  necessary  and  appropriate  to  carry  out  its  rec- 
ommendations and  shall  provide  the  Council's  assessment  of  cur- 
rent and  emerging  problems  in  the  field  of  historic  preservation 
and  an  evaluation  of  the  effectiveness  of  the  programs  of  Federal 
agencies,  State  and  local  governments,  and  the  private  sector  in 
carrying  out  the  purposes  of  this  Act. 

Sec.  203  The  Council  is  authorized  to  secure  directly  from  any 
department,  bureau,  agency,  board,  commission,  office,  indepen- 
dent establishment  or  instrumentality  of  the  executive  branch  of 
the  Federal  Government  information,  suggestions,  estimates,  and 
statistics  for  the  purpose  of  this  title;  and  each  such  department, 
bureau,  agency,  board,  commission,  office,  independent  establish- 
ment or  instrumentality  is  authorized  to  furnish  such  information, 
suggestions,  estimates,  and  statistics  to  the  extent  permitted  by  law 
and  within  available  funds. 

Sec.  204  The  members  of  the  Council  specified  in  paragraphs 
(2),(3),  and  (4)  of  section  201  (a)  shall  serve  without  additional  com- 
pensation. The  other  members  of  the  Council  shall  receive  $100 
per  diem  when  engaged  in  the  performance  of  the  duties  of  the 
Council.  All  members  of  the  Council  shall  receive  reimbursement 
for  necessary  traveling  and  subsistence  expenses  incurred  by  them 
in  the  performance  of  the  duties  of  the  Council. 

Sec.  205  (a)  There  shall  be  an  Executive  Director  of  the  Council 
who  shall  be  appointed  in  the  competitive  service  by  the  Chairman 
with  the  concurrence  of  the  Council.  The  Executive  Director  shall 
report  directly  to  the  Council  and  perform  such  functions  and 
duties  as  the  Council  may  prescribe. 

(b)  The  Council  shall  have  a  General  Counsel,  who  shall  be 
appointed  by  the  Executive  Director.  The  General  Counsel  shall 
report  directly  to  the  Executive  Director  and  serve  as  the  Council's 
legal  advisor.  The  Executive  Director  shall  appoint  such  other 
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attorneys  as  may  be  necessary  to  assist  the  General  Counsel,  repre- 
sent the  Council  in  courts  of  law  whenever  appropriate,  including 
enforcement  of  agreements  with  Federal  agencies  to  which  the 
Council  is  a  party,  assist  the  Department  of  Justice  in  handling  liti- 
gation concerning  the  Council  in  courts  of  law,  and  perform  such 
other  legal  duties  and  functions  as  the  Executive  Director  and  the 
Council  may  direct. 

(c)  The  Executive  Director  of  the  Council  may  appoint  and  fix  the 
compensation  of  such  officers  and  employees  in  the  competitive 
service  as  are  necessary  to  perform  the  functions  of  the  Council  at 
rates  not  to  exceed  that  now  or  hereafter  prescribed  for  the  highest 
rate  for  grade  15  of  the  General  Schedule  under  section  5332  of  title 
5,  United  States  Code:  Provided,  however,  That  the  Executive 
Director,  with  the  concurrence  of  the  Chairman,  may  appoint  and 
fix  the  compensation  of  not  to  exceed  five  employees  in  the  com- 
petitive service  at  rates  not  to  exceed  that  now  or  hereafter  pre- 
scribed for  the  highest  rate  of  grade  17  of  the  General  Schedule 
under  section  5332  of  Title  5,  United  States  Code. 

(d)  The  Executive  Director  shall  have  power  to  appoint  and  fix  the 
compensation  of  such  additional  personnel  as  may  be  necessary  to 
carry  out  its  duties,  without  regard  to  the  provisions  of  the  civil 
service  laws  and  the  Classification  Act  of  1949. 

(e)  The  Executive  Director  of  the  Council  is  authorized  to  procure 
expert  and  consultant  services  in  accordance  with  the  provisions  of 
section  3109  of  title  5,  United  States  Code. 

(f)  Financial  and  administrative  services  (including  those  related  to 
budgeting,  accounting,  financial  reporting,  personnel  and  procure- 
ment) shall  be  provided  the  Council  by  the  Department  of  the 
Interior,  for  which  payments  shall  be  made  in  advance,  or  by  reim- 
bursement, from  funds  of  the  Council  in  such  amounts  as  may  be 
agreed  upon  by  the  Chairman  of  the  Council  and  the  Secretary  of 
the  Interior;  Provided,  That  the  regulations  of  the  Department  of 
the  Interior  for  the  collection  of  indebtedness  of  personnel  result- 
ing from  erroneous  payments  (5  U.S.C.  46e)  shall  apply  to  the  col- 
lection of  erroneous  payments  made  to  or  on  behalf  of  a  Council 
employee,  and  regulations  of  said  Secretary  for  the  administrative 
control  of  funds  (31  U.S.C.  665  (g))  shall  apply  to  appropriations  of 
the  Council:  And  provided  further,  That  the  Council  shall  not  be 
required  to  prescribe  such  regulations. 

(g)  The  members  of  the  Council  specified  in  paragraphs  (2) 
through  (4)  of  section  201(a)  shall  provide  the  Council,  with  or 
without  reimbursement  as  may  be  agreed  upon  by  the  Chairman 
and  the  members,  with  such  funds,  personnel,  facilities,  and  ser- 
vices under  their  jurisdiction  and  control  as  may  be  needed  by  the 
Council  to  carry  out  its  duties,  to  the  extent  that  such  funds,  per- 
sonnel, facilities,  and  services  are  requested  by  the  Council  and  are 
otherwise  available  for  that  purpose.  To  the  extent  of  available 
appropriations,  the  Council  may  obtain,  by  purchase,  rental,  dona- 
tion, or  otherwise,  such  additional  property,  facilities,  and  services 
as  may  be  needed  to  carry  out  its  duties  and  may  also  receive 
donations  of  moneys  for  such  purpose,  and  the  Executive  Director 
is  authorized,  in  his  discretion,  to  accept,  hold,  use,  expend,  and 
administer  the  same  for  the  purposes  of  this  Act. 

Sec.  206  (a)  The  participation  of  the  United  States  as  a  member  of 
the  International  Centre  for  the  Study  of  the  Preservation  and 
Restoration  of  Cultural  Property  is  hereby  authorized. 
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(b)  The  Council  shall  recommend  to  the  Secretary  of  State,  after 
consultation  with  the  Smithsonian  Institution  and  other  public  and 
private  organizations  concerned  with  the  technical  problems  of 
preservation,  the  members  of  the  official  delegation  which  will 
participate  in  the  activities  of  the  Centre  on  behalf  of  the  United 
States.  The  Secretary  of  State  shall  appoint  the  members  of  the  offi- 
cial delegation  from  the  persons  recommended  to  him  by  the 
Council. 

(c)  For  the  purposes  of  this  section  there  is  authorized  to  be  appro- 
priated an  amount  equal  to  the  assessment  for  United  States  mem- 
bership in  the  Centre  for  fiscal  years  1979, 1980, 1981,  and  1982: 
Provided,  That  no  appropriation  is  authorized  and  no  payment 
shall  be  made  to  the  Centre  in  excess  of  25  per  centum  of  the  total 
annual  assessment  of  such  organization.  Authorization  for  pay- 
ment of  such  assessment  shall  begin  in  fiscal  year  1981,  but  shall 
include  earlier  costs. 

Sec.  207  So  much  of  the  personnel,  property,  records,  and  unex- 
pended balances  of  appropriations,  allocations,  and  other  funds 
employed,  held,  used,  programmed,  or  available  or  to  be  made 
available  by  the  Department  of  the  Interior  in  connection  with  the 
functions  of  the  Council,  as  the  Director  of  the  Office  of 
Management  and  Budget  shall  determine,  shall  be  transferred  from 
the  Department  to  the  Council  within  60  days  of  the  effective  date 
of  this  Act. 

Sec.  208  Any  employee  in  the  competitive  service  of  the  United 
States  transferred  to  the  Council  under  the  provisions  of  this  sec- 
tion shall  retain  all  rights,  benefits,  and  privileges  pertaining  there- 
to held  prior  to  such  transfer. 

Sec.  209  The  Council  is  exempt  from  the  provisions  of  the  Federal 
Advisory  Committee  Act  (86  Stat.  770),  and  the  provisions  of  the 
Administrative  Procedure  Act  (80  Stat.  381)  shall  govern  the  opera- 
tions of  the  Council. 

Sec.  210  No  officer  or  agency  of  the  United  States  shall  have  any 
authority  to  require  the  Council  to  submit  its  legislative  recom- 
mendations, or  testimony,  or  comments  on  legislation  to  any  offi- 
cer or  agency  of  the  United  States  for  approval,  comments,  or 
review,  prior  to  the  submission  of  such  recommendations,  testimo- 
ny, or  comments  to  the  Congress.  In  instances  in  which  the 
Council  voluntarily  seeks  to  obtain  the  comments  or  review  of  any 
officer  or  agency  of  the  United  States,  the  Council  shall  include  a 
description  of  such  actions  in  its  legislative  recommendations,  tes- 
timony, or  comments  on  legislation  which  it  transmits  to  the 
Congress. 

Sec.  211  The  Council  is  authorized  to  promulgate  such  rules  and 
regulations  as  it  deems  necessary  to  govern  the  implementation  of 
section  106  of  this  Act  in  its  entirety.  The  Council  shall,  by  regula- 
tion, establish  such  procedures  as  may  be  necessary  to  provide  for 
participation  by  local  governments  in  proceedings  and  other 
actions  taken  by  the  Council  with  respect  to  undertakings  referred 
to  in  section  106  which  affect  such  local  governments. 

Sec.  212  (a)  The  Council  shall  submit  its  budget  annually  as  a 
related  agency  of  the  Department  of  the  Interior.  There  are  autho- 
rized to  be  appropriated  for  purposes  of  this  title  not  to  exceed 
$5,000,000  for  each  of  the  fiscal  years  1993  through  1996. 
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(b)  Whenever  the  Council  submits  any  budget  estimate  or  request 
to  the  President  or  the  Office  of  Management  and  Budget,  it  shall 
concurrently  transmit  copies  of  that  estimate  or  request  to  the 
House  and  Senate  Appropriations  Committees  and  the  House 
Committee  on  Interior  and  Insular  Affairs  and  the  Senate  commit- 
tee on  Energy  and  Natural  Resources. 

Sec.  213  To  assist  the  Council  in  discharging  its  responsibilities 
under  this  Act,  the  Secretary  at  the  request  of  the  Chairman,  shall 
provide  a  report  to  the  Council  detailing  the  significance  of  any 
historic  property,  describing  the  effects  of  any  proposed  undertak- 
ing on  the  affected  property,  and  recommending  measures  to 
avoid,  mininiize,  or  mitigate  adverse  effects. 

Sec.  214  The  Council,  with  the  concurrence  of  the  Secretary,  shall 
promulgate  regulations  or  guidelines,  as  appropriate,  under  which 
Federal  programs  or  undertakings  may  be  exempted  from  any  or 
all  of  the  requirements  of  this  Act  when  such  exemption  is  deter- 
mined to  be  consistent  with  the  purposes  of  this  Act,  taking  into 
consideration  the  magnitude  of  the  exempted  undertaking  or  pro- 
gram and  the  likelihood  of  impairment  of  historic  properties. 

Title  III 

Sec.  301  As  used  in  this  Act,  the  term- 

(1)  "Agency"  means  agency  as  such  term  is  defined  in  section 
551  of  title  5,  United  States  Code. 

(2)  State"  means  any  State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  Guam,  the  Virgin 
Islands,  American  Samoa,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory  of  the  Pacific  Islands,  the 
Republic  of  the  Marshall  Islands,  the  Federated  States  of 
Micronesia,  and,  upon  termination  of  the  Trusteeship  Agreement 
for  the  Trust  Territory  of  the  Pacific  Islands,  the  Republic  of  Palau. 

(3)  "Local  government"  means  a  city,  county,  parish,  township, 
municipality,  or  borough,  or  any  other  general  purpose  political 
subdivision  of  any  State. 

(4)  "Indian  tribe"  or  "tribe"  means  an  Indian  tribe,  band, 
nation,  or  other  organized  group  or  community,  including  a 
Native  village,  Regional  Corporation  or  Village  Corporation,  as 
those  terms  are  defined  in  section  3  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602),  which  is  recognized  as  eligible  for 
the  special  programs  and  services  provided  by  the  United  States  to 
Indians  because  of  their  status  as  Indians. 

(5)  "Historic  property"  or  "historic  resource"  means  any  pre- 
historic or  historic  district,  site,  building,  structure,  or  object 
included  in,  or  eligible  for  inclusion  on  the  National  Register, 
including  artifacts,  records,  and  material  remains  related  to  such  a 
property  or  resource. 

(6)  "National  Register"  or  "Register"  means  the  National 
Register  of  Historic  Places  established  under  section  101. 

(7)  "Undertaking"  means  a  project,  activity,  or  program  funded 
in  whole  or  in  part  under  the  direct  or  indirect  jurisdiction  of  a 
Federal  agency,  including- 

(A)  those  carried  out  by  or  on  behalf  of  the  agency; 
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and 


(B)  those  carried  out  with  Federal  financial  assistance; 

(C)  those  requiring  a  Federal  permit,  license,  or  approval; 


(D)  those  subject  to  State  or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by  a  Federal  agency. 

(8)  "Preservation"  or  "historic  preservation"  includes  identifi- 
cation, evaluation,  recordation,  documentation,  curation,  acquisi- 
tion, protection,  management,  rehabilitation,  restoration,  stabiliza- 
tion, maintenance,  research,  interpretation,  conservation,  and  edu- 
cation and  training  regarding  the  foregoing  activities  or  any  combi- 
nation of  the  foregoing  activities. 

(9)  "Cultural  park"  means  a  definable  area  which  is  distin- 
guished by  historic  resources  and  land  related  to  such  resources 
and  which  constitutes  an  interpretive,  educational,  and  recreation- 
al resource  for  the  public  at  large. 

(10)  "Historic  conservation  district"  means  an  area  which 
contains- 

(A)  historic  properties, 

(B)  buildings  having  similar  or  related  architectural  charac- 
teristics, 

(C)  cultural  cohesiveness,  or 

(D)  any  combination  of  the  foregoing. 

(11)  "Secretary"  means  the  Secretary  of  the  Interior  acting 
through  the  Director  of  the  National  Park  Service  except  where 
otherwise  specified. 

(12)  "State  Historic  Preservation  Review  Board"  means  a  board, 
council,  commission,  or  other  similar  collegial  body  established  as 
provided  in  section  101  (b)(1)(B)- 

(A)  the  members  of  which  are  appointed  by  the  State 
Historic  Preservation  Officer  (unless  otherwise  provided  for  by 
State  law), 

(B)  a  majority  of  the  members  of  which  are  professionals 
qualified  in  the  following  and  related  disciplines:  history,  prehis- 
toric and  historic  archaeology,  architectural  history,  architecture, 
folklore,  cultural  anthropology,  curation,  conservation,  and  land- 
scape architecture;  and 

(C)  which  has  the  authority  to- 

(i)     review  National  Register  nominations  and  appeals 
from  nominations; 

(ii)    review  appropriate  documentation  submitted  in  con- 
junction with  the  Historic  Preservation  Fund; 

(iii)   provide  general  advice  and  guidance  to  the  State 
Historic  Preservation  Officer,  and 

(iv)   perform  such  other  duties  as  may  be  appropriate. 

(13)  "Historic  preservation  review  commission"  means  a  board, 
council,  commission,  or  other  similar  collegial  body  which  is  estab- 
lished by  State  or  local  legislation  as  provided  in  section  101 
(c)(1)(B),  and  the  members  of  which  are  appointed,  unless  other- 
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wise  provided  by  State  or  local  legislation,  by  the  chief  elected  offi- 
cial of  the  jurisdiction  concerned  from  among- 

(A)  professionals  in  the  disciplines  of  architecture,  history, 
architectural  history,  planning,  prehistoric  and  historic  archaeolo- 
gy, folklore,  cultural  anthropology,  curation,  conservation,  and 
landscape  architecture  or  related  disciplines,  to  the  extent  such 
professionals  are  available  in  the  community  concerned,  and 

(B)  such  other  persons  as  have  demonstrated  special  inter- 
est, experience,  or  knowledge  in  history,  architecture,  or  related 
disciplines  and  as  will  provide  for  an  adequate  and  qualified  com- 
mission. 

(14)  "Tribal  lands"  means- 

( A)  all  lands  within  the  exterior  boundaries  of  any  Indian 
reservation;  and 

(B)  all  dependent  Indian  communities. 

(15)  "Certified  local  government"  means  a  local  government 
whose  local  historic  preservation  program  has  been  certified  pur- 
suant to  section  101(c). 

(16)  "Council"  means  the  Advisory  Council  on  Historic 
Preservation  established  by  section  201. 

(17)  "Native  Hawaiian"  means  any  individual  who  is  a  descen- 
dant of  the  aboriginal  people  who,  prior  to  1778,  occupied  and 
exercised  sovereignty  in  the  area  that  now  constitutes  the  State  of 
Hawaii. 

(18)  "Native  Hawaiian  organization"  means  any  organization 
which- 

( A)  serves  and  represents  the  interests  of  Native  Hawaiians; 

(B)  has  as  a  primary  and  stated  purpose  the  provision  of 
services  to  Native  Hawaiians;  and 

(C)  has  demonstrated  expertise  in  aspects  of  historic  preser- 
vation that  are  culturally  significant  to  Native  Hawaiians. 

The  term  includes,  but  is  not  limited  to,  the  Office  of  Hawaiian 
Affairs  of  the  State  of  Hawaii  and  Hui  Malama  I  Na  Kapuna  O 
Hawai'i  Nei,  an  organization  incorporated  under  the  laws  of  the 
State  of  Hawaii. 

Sec.  302  Where  appropriate,  each  Federal  agency  is  authorized  to 
expend  funds  appropriated  for  its  authorized  programs  for  the 
purposes  of  activities  carried  out  pursuant  to  this  Act,  except  to  the 
extent  appropriations  legislation  expressly  provides  otherwise. 

Sec.  303  (a)  The  Secretary  is  authorized  to  accept  donations  and 
bequests  of  money  and  personal  property  for  the  purposes  of  this 
Act  and  shall  hold,  use,  expend,  and  administer  the  same  for  such 
purposes. 

(b)  The  Secretary  is  authorized  to  accept  gifts  or  donations  of  less 
than  fee  interests  in  any  historic  property  where  the  acceptance  of 
such  interests  will  facilitate  the  conservation  or  preservation  of 
such  properties.  Nothing  in  this  section  or  in  any  provision  of  this 
Act  shall  be  construed  to  affect  or  impair  any  other  authority  of  the 
Secretary  under  other  provision  of  law  to  accept  or  acquire  any 
property  for  conservation  or  preservation  or  for  any  other  purpose. 
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Sec.  304  (a)  Authority  to  Withhold  from  Disclosure.-The  head  of  a 
Federal  agency  or  other  public  official  receiving  grant  assistance 
pursuant  to  this  Act,  after  consultation  with  the  Secretary,  shall 
withhold  from  disclosure  to  the  public,  information  about  the  loca- 
tion, character,  or  ownership  of  a  historic  resource  if  the  Secretary 
and  the  agency  determine  that  disclosure  may- 

(1)  cause  a  significant  invasion  of  privacy; 

(2)  risk  harm  to  the  historic  resource;  or 

(3)  impede  the  use  of  a  traditional  religious  site  by  practitioners. 

(b)  Access  Determination.-When  the  head  of  a  Federal  agency  or 
other  public  official  has  determined  that  information  should  be 
withheld  from  the  public  pursuant  to  subsection  (a),  the  Secretary, 
in  consultation  with  such  Federal  agency  head  or  official,  shall 
determine  who  may  have  access  to  the  information  for  the  purpose 
of  carrying  out  this  Act. 

(c)  Consultation  with  Council.-When  the  information  in  question 
has  been  developed  in  the  course  of  an  agency's  compliance  with 
section  106  or  110(f),  the  Secretary  shall  consult  with  the  Council  in 
reaching  determinations  under  subsections  (a)  and  (b). 

Sec.  305  In  any  civil  action  brought  in  any  United  States  district 
court  by  any  interested  person  to  enforce  the  provisions  of  this  Act, 
if  such  person  substantially  prevails  in  such  action,  the  court  may 
award  attorneys'  fees,  expert  witness  fees,  and  other  costs  of  par- 
ticipating in  such  action,  as  the  court  deems  reasonable. 

Sec.  306  (a)  In  order  to  provide  a  national  center  to  commemorate 
and  encourage  the  building  arts  and  to  preserve  and  maintain  a 
nationally  significant  building  which  exemplifies  the  great  achieve- 
ments of  the  building  arts  in  the  United  States,  the  Secretary  and 
the  Administrator  of  the  General  Services  Administration  are 
authorized  and  directed  to  enter  into  a  cooperative  agreement  with 
the  Committee  for  a  National  Museum  of  the  Building  Arts, 
Incorporated,  a  nonprofit  corporation  organized  and  existing 
under  the  laws  of  the  District  of  Columbia,  or  its  successor,  for  the 
operation  of  a  National  Museum  for  the  Building  Arts  in  the 
Federal  Building  located  in  the  block  bounded  by  Fourth  Street, 
Fifth  Street,  F  Street,  and  G  Street,  Northwest  in  Washington, 
District  of  Columbia.  Such  museum  shall- 

(1)  collect  and  disseminate  information  concerning  the  building 
arts,  including  the  establishment  of  a  national  reference  center  for 
current  and  historic  documents,  publications,  and  research  relating 
to  the  building  arts; 

(2)  foster  educational  programs  relating  to  the  history,  practice 
and  contribution  to  society  of  the  building  arts,  including  promo- 
tion of  imaginative  educational  approaches  to  enhance  under- 
standing and  appreciation  of  all  facets  of  the  building  arts; 

(3)  publicly  display  temporary  and  permanent  exhibits  illus- 
trating, interpreting  and  demonstrating  the  building  arts; 

(4)  sponsor  or  conduct  research  and  study  into  the  history  of 
the  building  arts  and  their  role  in  shaping  our  civilization;  and 

(5)  encourage  contributions  to  the  building  arts. 
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(b)  The  cooperative  agreement  referred  to  in  subsection  (a) 
include  provisions  which- 


shall 


(1)  make  the  site  available  to  the  Committee  referred  to  in  sub- 
section (a)  without  charge; 

(2)  provide,  subject  to  available  appropriations,  such  mainte- 
nance, security,  information,  janitorial  and  other  services  as  may  be 
necessary  to  assure  the  preservation  and  operation  of  the  site;  and 

(3)  prescribe  reasonable  terms  and  conditions  by  which  the 
Committee  can  fulfill  its  responsibilities  under  this  Act. 

(c)  The  Secretary  is  authorized  and  directed  to  provide  matching 
grants-in-aid  to  the  Committee  referred  to  in  subsection  (a)  for  its 
programs  related  to  historic  preservation.  The  Committee  shall 
match  such  grants-in-aid  in  a  manner  and  with  such  funds  and  ser- 
vices as  shall  be  satisfactory  to  the  Secretary,  except  that  no  more 
than  $500,000  may  be  provided  to  the  Committee  in  any  one  fiscal 
year. 

(d)  The  renovation  of  the  site  shall  be  carried  out  by  the  Admin- 
istrator with  the  advice  of  the  Secretary.  Such  renovation  shall,  as 
far  as  practicable- 

(1)  be  commenced  immediately, 

(2)  preserve,  enhance,  and  restore  the  distinctive  and  historical- 
ly authentic  architectural  character  of  the  site  consistent  with  the 
needs  of  a  national  museum  of  the  building  arts  and  other  compat- 
ible use,  and 

(3)  retain  the  availability  of  the  central  court  of  the  building,  or 
portions  thereof,  for  appropriate  public  activities. 

(e)  The  Committee  shall  submit  an  annual  report  to  the  Secretary 
and  the  Administrator  concerning  its  activities  under  this  section 
and  shall  provide  the  Secretary  and  the  Administrator  with  such 
other  information  as  the  Secretary  may,  from  time  to  time,  deem 
necessary  or  advisable. 

(f)  For  purposes  of  this  section,  the  term  "building  arts"  includes, 
but  shall  not  be  limited  to,  all  practical  and  scholarly  aspects  of 
prehistoric,  historic,  and  contemporary  architecture,  archaeology, 
construction,  building  technology  and  skills,  landscape  architec- 
ture, preservation  and  conservation,  building  and  construction, 
engineering,  urban  and  community  design  and  renewal,  city  and 
regional  planning,  and  related  professions,  skills,  trades  and  crafts. 

Sec.  307  (a)  At  least  thirty  days  prior  to  publishing  in  the  Federal 
Register  any  proposed  regulation  required  by  this  Act,  the 
Secretary  shall  transmit  a  copy  of  the  regulation  to  the  Committee 
on  Interior  and  Insular  Affairs  of  the  House  of  Representatives  and 
the  Committee  on  Energy  and  Natural  Resources  of  the  Senate. 
The  Secretary  also  shall  transmit  to  such  committees  a  copy  of  any 
final  regulation  prior  to  its  publication  in  the  Federal  Register. 
Except  as  provided  in  subsection  (b)  of  this  section,  no  final  regula- 
tion of  the  Secretary  shall  become  effective  prior  to  the  expiration 
of  thirty  calendar  days  after  it  is  published  in  the  Federal  Register 
during  which  either  or  both  Houses  of  Congress  are  in  session. 

(b)  In  the  case  of  an  emergency,  a  final  regulation  of  the  Secretary 
may  become  effective  without  regard  to  the  last  sentence  of  subsec- 


36 


Disapproval  by 
Congress 


Inaction  by 
Congress 


Definitions 


Effect  of 

Congressional 

inaction 

16  U.S.C  470x 
National  initiative 
to  coordinate  and 
promote  research, 
distribute 
information  and 
provide  training 
about  preservation 
skills  and 
technologies 

16  U.S.C.  470x-l 
Definitions 


tion  (a)  if  the  Secretary  notified  in  writing  the  Committee  on 
Interior  and  Insular  Affairs  of  the  United  States  House  of 
Representatives  and  the  Committee  on  Energy  and  Natural 
Resources  of  the  United  States  Senate  setting  forth  the  reasons  why 
it  is  necessary  to  make  the  regulation  effective  prior  to  the  expira- 
tion of  the  thirty-day  period. 

(c)  Except  as  provided  in  subsection  (b),  the  regulation  shall  not 
become  effective  if,  within  ninety  calendar  days  of  continuous  ses- 
sion of  Congress  after  the  date  of  promulgation,  both  Houses  of 
Congress  adopt  a  concurrent  resolution,  the  matter  after  the  resolv- 
ing clause  of  which  is  as  follows:  "That  Congress  disapproves  the 
regulation  promulgated  by  the  Secretary  dealing  with  the  matter 
of ,  which  regulation  was  transmitted  to  Congress 

on ,"  the  blank  spaces  therein  being  appropriately  filled. 

(d)  If  at  the  end  of  sixty  calendar  days  of  continuous  session  of 
Congress  after  the  date  of  promulgation  of  a  regulation,  no  com- 
mittee of  either  House  of  Congress  has  reported  or  been  dis- 
charged from  further  consideration  of  a  concurrent  resolution  dis- 
approving the  regulation,  and  neither  House  has  adopted  such  a 
resolution,  the  regulation  may  go  into  effect  immediately.  If,  with- 
in such  sixty  calendar  days,  such  a  committee  has  reported  or  been 
discharged  from  further  consideration  of  such  a  resolution,  the  reg- 
ulation may  go  into  effect  not  sooner  than  ninety  calendar  days  of 
continuous  session  of  Congress  after  its  promulgation  unless  dis- 
approved as  provided  for. 

(e)  For  the  purposes  of  this  section- 

(1)  continuity  of  session  is  broken  only  by  an  adjournment  sine 
die;  and 

(2)  the  days  on  which  either  House  is  not  in  session  because  of 
an  adjournment  of  more  than  three  days  to  a  day  certain  are 
excluded  in  the  computation  of  sixty  and  ninety  calendar  days  of 
continuous  session  of  Congress. 

(f)  Congressional  inaction  on  or  rejection  of  a  resolution  of  disap- 
proval shall  not  be  deemed  an  expression  of  approval  of  such  regu- 
lation. 


Title  IV 

Sec.  401  The  Congress  finds  and  declares  that,  given  the  complexi- 
ty of  technical  problems  encountered  in  preserving  historic  proper- 
ties and  the  lack  of  adequate  distribution  of  technical  information 
to  preserve  such  properties,  a  national  initiative  to  coordinate  and 
promote  research,  distribute  information,  and  provide  training 
about  preservation  skills  and  technologies  would  be  beneficial. 

Sec.  402  For  the  purposes  of  this  title- 

(1)  The  term  "Board"  means  the  National  Preservation 
Technology  and  Training  Board  established  pursuant  to  section 
404. 

(2)  The  term  "Center"  means  the  National  Center  for 
Preservation  Technology  and  Training  established  pursuant  to  sec- 
tion 403. 
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(3)  The  term  "Secretary"  means  the  Secretary  of  the  Interior. 

Sec.  403  (a)  Establishment.-There  is  hereby  established  within  the 
Department  of  the  Interior  a  National  Center  for  Preservation 
Technology  and  Training.  The  Center  shall  be  located  at 
Northwestern  State  University  of  Louisiana  in  Nachitoches, 
Louisiana. 


Purposes  of  Center         (b)  Purposes.-The  purposes  of  the  Center  shall  be  to- 

(1)  develop  and  distribute  preservation  and  conservation  skills 
and  technologies  for  the  identification,  evaluation,  conservation, 
and  interpretation  of  prehistoric  and  historic  resources; 

(2)  develop  and  facilitate  training  for  Federal,  State  and  local 
resource  preservation  professionals,  cultural  resource  managers, 
maintenance  personnel,  and  others  working  in  the  preservation 
field; 

(3)  take  steps  to  apply  preservation  technology  benefits  from 
ongoing  research  by  other  agencies  and  institutions; 

(4)  facilitate  the  transfer  of  preservation  technology  among 
Federal  agencies,  State  and  local  governments,  universities,  inter- 
national organizations,  and  the  private  sector;  and 

(5)  cooperate  with  related  international  organizations  includ- 
ing, but  not  limited  to  the  International  Council  on  Monuments 
and  Sites,  the  International  Center  for  the  Study  of  Preservation 
and  Restoration  of  Cultural  Property,  and  the  International 
Council  on  Museums. 

(c)  Programs.-Such  purposes  shall  be  carried  out  through  research, 
professional  training,  technical  assistance,  and  programs  for  public 
awareness,  and  through  a  program  of  grants  established  under  sec- 
tion 405. 

(d)  Executive  Director.-The  Center  shall  be  headed  by  an  Executive 
Director  with  demonstrated  expertise  in  historic  preservation 
appointed  by  the  Secretary  with  advice  of  the  Board. 

(e)  Assistance  From  Secretary.-The  Secretary  shall  provide  the 
Center  assistance  in  obtaining  such  personnel,  equipment,  and 
facilities  as  may  be  needed  by  the  Center  to  carry  out  its  activities. 

Sec.  404  (a)  Establishment.-There  is  established  a  Preservation 
Technology  and  Training  Board. 

(b)  Duties.-The  Board  shall- 

(1)  provide  leadership,  policy  advice,  and  professional  over- 
sight to  the  Center; 

(2)  advise  the  Secretary  on  priorities  and  the  allocation  of 
grants  among  the  activities  of  the  Center;  and 

(3)  submit  an  annual  report  to  the  President  and  the  Congress. 

(c)  Membership.-The  Board  shall  be  comprised  of- 

(1)  The  Secretary,  or  the  Secretary's  designee; 

(2)  6  members  appointed  by  the  Secretary  who  shall  represent 
appropriate  Federal,  State,  and  local  agencies,  State  and  local  his- 
toric preservation  commissions,  and  other  public  and  international 
organizations,  and 


16  U.S.C.  470x-3 
Establish  a 
Preservation 
Technology  and 
Training  Board 


38 


16  U.S.C.  470x-4 
Grants  for  research, 
information 
distribution  and 
skill  training 


16  U.S.C  470x-5 
Center  may  accept 
grants,  donations, 
and  other  Federal 
funds;  may  enter 
into  contracts  and 
cooperative 
agreements 


16  U.S.C.  470x-6 
Improve  use  of 
existing  NPS 
centers  and 
regional  of ficies 


(3)  6  members  appointed  by  the  Secretary  on  the  basis  of  out- 
standing professional  qualifications  who  represent  major  organiza- 
tions in  the  fields  of  archeology,  architecture,  conservation,  cura- 
tion,  engineering,  history,  historic  preservation,  landscape  architec- 
ture, planning,  or  preservation  education. 

Sec.  405  (a)  In  General.-The  Secretary,  in  consultation  with  the 
Board,  shall  provide  preservation  technology  and  training  grants 
to  eligible  applicants  with  a  demonstrated  institutional  capability 
and  commitment  to  the  purposes  of  the  Center,  in  order  to  ensure 
an  effective  and  efficient  system  of  research,  information  distribu- 
tion and  skills  training  in  all  the  related  historic  preservation  fields. 

(b)  Grant  Requirements.- 

(1)  Grants  provided  under  this  section  shall  be  allocated  in  such 
a  fashion  to  reflect  the  diversity  of  the  historic  preservation  fields 
and  shall  be  geographically  distributed. 

(2)  No  grant  recipient  may  receive  more  than  10  percent  of  the 
grants  allocated  under  this  section  within  any  year. 

(3)  The  total  administrative  costs,  direct  and  indirect,  charged 
for  carrying  out  grants  under  this  section  may  not  exceed  25  per- 
cent of  the  aggregate  costs. 

(c)  Eligible  Applicants.-Eligible  applicants  may  include  Federal 
and  non-Federal  laboratories,  accredited  museums,  universities, 
non-profit  organizations;  offices,  units,  and  Cooperative  Park 
Study  Units  of  the  National  Park  System,  State  Historic 
Preservation  Offices,  tribal  preservation  offices,  and  Native 
Hawaiian  organizations. 

(d)  Standards.-AU  such  grants  shall  be  awarded  in  accordance  with 
accepted  professional  standards  and  methods,  including  peer 
review  of  projects. 

(e)  Authorization  of  Appropriations.-There  is  authorized  to  be 
appropriated  to  carry  out  this  section  such  sums  as  may  be  neces- 
sary. 

Sec.  406  (a)  Acceptance  of  Grants  and  Transfers.-The  Center  may 
accept- 

(1)  grants  and  donations  from  private  individuals,  groups, 
organizations,  corporations,  foundations,  and  other  entities;  and 

(2)  transfers  of  funds  from  other  Federal  agencies. 

(b)  Contracts  and  Cooperative  Agreements.-Subject  to  appropria- 
tions, the  Center  may  enter  into  contracts  and  cooperative  agree- 
ments with  Federal,  State,  local,  and  tribal  governments,  Native 
Hawaiian  organizations,  educational  institutions,  and  other  public 
entities  to  carry  out  the  Center's  responsibilities  under  this  title. 

(c)  Authorization  of  Appropriations.-There  are  authorized  to  be 
appropriated  such  sums  as  may  be  necessary  for  the  establishment, 
operation,  and  maintenance  of  the  Center.  Funds  for  the  Center 
shall  be  in  addition  to  existing  National  Park  Service  programs, 
centers,  and  offices. 

Sec.  407  In  order  to  improve  the  use  of  existing  National  Park 
Service  resources,  the  Secretary  shall  fully  utilize  and  further 
develop  the  National  Park  Service  preservation  (including  conser- 
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vation)  centers  and  regional  offices.  The  Secretary  shall  improve 
the  coordination  of  such  centers  and  offices  within  the  National 
Park  Service,  and  shall,  where  appropriate,  coordinate  their  activi- 
ties with  the  Center  and  with  other  appropriate  parties. 
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Addendum 

National  Historic  Preservation  Act  Amendments  of  1980,  Public 
Law  96-515,  December  12, 1980, 94  Stat.  3000 

This  addendum  contains  related  legislative  provisions  enacted 
in  the  National  Historic  Preservation  Act  Amendments  of  1980  but 
that  are  not  part  of  the  National  Historic  Preservation  Act. 

Sec.  401  (a)  The  Secretary  of  the  Interior  shall  direct  and  coordi- 
nate United  States  participation  in  the  Convention  Concerning  the 
Protection  of  the  World  Cultural  and  Natural  Heritage,  approved 
by  the  Senate  on  October  26, 1973,  in  cooperation  with  the 
Secretary  of  State,  the  Smithsonian  Institution,  and  the  Advisory 
Council  on  Historic  Preservation.  Whenever  possible,  expendi- 
tures incurred  in  carrying  out  activities  in  cooperation  with  other 
nations  and  international  organizations  shall  be  paid  for  in  such 
excess  currency  of  the  country  or  area  where  the  expense  is 
incurred  as  may  be  available  to  the  United  States. 

(b)  The  Secretary  of  the  Interior  shall  periodically  nominate  proper- 
ties he  determines  are  of  international  significance  to  the  World 
Heritage  Committee  on  behalf  of  the  United  States.  No  property 
may  be  so  nominated  unless  it  has  previously  been  determined  to 
be  of  national  significance.  Each  such  nomination  shall  include 
evidence  of  such  legal  protections  as  may  be  necessary  to  ensure 
preservation  of  the  property  and  its  environment  (including 
restrictive  covenants,  easements,  or  other  forms  of  protection). 
Before  making  any  such  nomination,  the  Secretary  shall  notify  the 
Committee  on  Interior  and  Insular  Affairs  of  the  United  States 
House  of  Representatives  and  the  Committee  on  Energy  and 
Natural  Resources  of  the  United  States  Senate. 

(c)  No  non-Federal  property  may  be  nominated  by  the  Secretary  of 
the  Interior  to  the  world  Heritage  Committee  for  inclusion  on  the 
World  Heritage  List  unless  the  owner  of  the  property  concurs  in 
writing  to  such  nomination. 

Sec.  402  Prior  to  the  approval  of  any  Federal  undertaking  outside 
the  United  States  which  may  directly  and  adversely  affect  a  prop- 
erty which  is  on  the  World  Heritage  List  or  on  the  applicable  coun- 
try's equivalent  of  the  National  Register,  the  head  of  a  Federal 
agency  having  direct  or  indirect  jurisdiction  over  such  undertaking 
shall  take  into  account  the  effect  of  the  undertaking  on  such  prop- 
erty for  purposes  of  avoiding  or  mitigating  any  adverse  effects. 
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Addendum3 

Sec.  4021.  RECOMMENDATIONS. 

The  Secretary  of  the  Interior,  in  consultation  with  the  Advisory 
Council,  shall  seek  to  ensure  that  historic  properties  preserved 
under  the  National  Historic  Preservation  Act  fully  reflect  the  his- 
torical experience  of  this  nation. 

SEC.  4025.  SECRETARIAL  REPORT. 

(a)  Report-Not  later  than  one  year  after  the  date  of  enactment  of 
this  Act,  the  Secretary  of  the  Interior  shall  prepare  and  submit  to 
the  Congress  a  report  on  the  manner  in  which  properties  are  listed 
or  determined  to  be  eligible  for  listing  on  the  National  Register, 
including  but  not  limited  to,  the  appropriateness  of  the  criteria 
used  in  determining  such  eligibility,  and  the  effect,  if  any,  of  such 
listing  or  finding  of  eligibility. 

(b)  Preparation.-In  preparing  the  report,  the  Secretary  shall  consult 
with,  and  consider  the  views  and  comments  of  other  Federal  agen- 
cies, as  well  as  interested  individuals  and  public  and  private  orga- 
nizations, and  shall  include  representative  comments  received  as 
an  appendix  to  the  report. 


'  It  was  not  clear  where  the  following  sections  at  the  end  of  HR  429  should  be  placed  in  the  context 
of  the  full  NHPA,  so  they  are  included  here  as  an  addendum. 
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Laws  Governing  National  Historic  Landmarks 

National  Historic  Landmarks  are  buildings,  historic  districts, 
structures,  sites,  and  objects  that  possess  exceptional  value  in 
commemorating  or  illustrating  the  history  of  the  United  States. 
They  are  so  designated  by  the  Secretary  of  the  Interior  after  identi- 
fication by  National  Park  Service  professionals  and  evaluation  by 
the  National  Park  System  Advisory  Board,  a  committee  of  scholars 
and  other  citizens.  The  inventory  of  nationally  significant  prop- 
erties begun  in  1935  was  eventually  expanded  by  the  National 
Historic  Preservation  Act  of  1966  and  was  incorporated  into  the 
newly  created  National  Register  of  Historic  Places. 

When  the  National  Historic  Landmark  program  was  enacted,  it 
was  designed,  in  part,  to  identify  nationally  significant  properties 
which  might  be  considered  for  inclusion  in  the  National  Park 
System.  However,  it  became  apparent  over  the  years  that  Federal 
ownership  of  all  nationally  significant  properties  was  not  practical 
or  economically  feasible.  Therefore,  the  development  of  alternative 
means  for  ensuring  the  preservation  of  National  Historic  Land- 
marks became  necessary.  Today,  the  National  Historic  Preservation 
Act  of  1966,  as  amended,  is  the  basic  Federal  law  for  identification, 
designation,  and  protection  of  National  Historic  Landmarks. 
Section  la  of  the  National  Park  Service  Organic  Act  directed  the 
Secretary  of  the  Interior  to  submit  an  annual  report  to  Congress 
identifying  National  Historic  Landmarks  that  exhibit  known  or 
potential  damage  or  threats  to  their  integrity  and  Section  9  of  the 
Mining  in  the  National  Parks  Act  of  1976  requires  consultation  with 
the  Advisory  Council  on  Historic  Preservation  to  protect  Landmarks 
threatened  with  destruction  by  surface  mining  activities.  Using  the 
full  variety  of  Federal  preservation  laws,  including  the  Internal 
Revenue  Code,  the  National  Park  Service  has  developed  a  number 
of  innovative  programs  to  provide  some  measure  of  preservation 
assistance  to  owners  of  National  Historic  Landmarks. 

While  the  Historic  Sites  Act  of  1935  and  the  National  Historic 
Preservation  Act  of  1966,  as  amended,  remain  the  underlying 
authority  for  the  National  Historic  Landmarks  program,  the  text 
of  those  laws  is  not  repeated  in  this  chapter;  refer  to  previous 
chapter  (Laws  Governing  National  Historic  Preservation  Programs)  for 
appropriate  statutory  provisions. 


42 


Investigate,  study, 
and  monitor  areas 
of  national 
significance 

Reports  to  Speaker 
of  the  House  and 
President  of  the 
Senate 


Annual  listing, 
transmittal  to 
Speaker  of  the 
House  and 
President  of  the 
Senate 

Printing  as  House 
document 


Section  la  of  the  National  Park  Service  Organic  Act, 

Additional  Areas  for  National  Park  System 

(16  U.S.C.  la-5)  4 

The  Secretary  of  the  Interior  is  directed  to  investigate,  study, 
and  continually  monitor  the  welfare  of  those  areas  whose 
resources  exhibit  qualities  of  national  significance  and  which  may 
have  potential  for  inclusion  in  the  National  Park  System.  At  the 
beginning  of  each  fiscal  year,  the  Secretary  shall  transmit  to  the 
Speaker  of  the  House  of  Representatives  and  to  the  President  of  the 
Senate,  comprehensive  reports  on  each  of  those  areas  upon  which 
studies  have  been  completed.  Each  such  report  shall  indicate  and 
elaborate  on  the  theme(s)  which  the  area  represents  as  indicated  in 
the  National  Park  System  Plan.  On  this  same  date,  and  accompa- 
nying such  reports,  the  Secretary  shall  transmit  a  listing,  in  gener- 
ally descending  order  of  importance  or  merit,  of  not  less  than 
twelve  such  areas  which  appear  to  be  of  national  significance  and 
which  may  have  potential  for  inclusion  in  the  National  Park 
System.  Threats  to  resource  values,  and  cost  escalation  factors 
shall  be  considered  in  listing  the  order  of  importance  or  merit. 
Such  listing  may  be  comprised  of  any  areas  heretofore  submitted 
under  terms  of  this  section,  and  which  at  the  time  of  listing  are  not 
included  in  the  National  Park  System.  Accompanying  the  annual 
listing  of  areas  shall  be  a  synopsis,  for  each  report  previously  sub- 
mitted, of  the  current  and  changed  condition  of  the  resource 
integrity  of  the  area  and  other  relevant  factors,  compiled  as  a  result 
of  continual  periodic  monitoring  and  embracing  the  period  since 
the  previous  such  submission  or  initial  report  submission  one  year 
earlier.  The  Secretary  is  also  directed  to  transmit  annually  to  the 
Speaker  of  the  House  of  Representatives  and  to  the  President  of  the 
Senate,  at  the  beginning  of  each  fiscal  year,  a  complete  and  current 
list  of  all  areas  included  on  the  Registry  of  Natural  Landmarks  and 
those  areas  of  national  significance  listed  on  the  National  Register 
of  Historic  places  which  areas  exhibit  known  or  anticipated  dam- 
age or  threats  to  the  integrity  of  their  resources,  along  with  nota- 
tions as  to  the  nature  and  severity  of  such  damage  or  threats.  Each 
report  and  annual  listing  shall  be  printed  as  a  House  document: 
Provided,  That  should  adequate  supplies  of  previously  printed 
identical  reports  remain  available,  newly  submitted  identical 
reports  shall  be  omitted  from  printing  upon  the  receipt  by  the 
Speaker  of  the  United  States  House  of  Representatives  of  a  joint  let- 
ter from  the  chairman  of  the  Committee  on  Interior  and  Insular 
Affairs  of  the  United  States  House  of  Representatives  and  the 
chairman  of  the  Committee  on  Energy  and  Natural  Resources  of 
the  United  States  Senate  indicating  such  to  be  the  case.  For  the 
purposes  of  carrying  out  the  studies  for  potential  new  Park  System 
units  and  for  monitoring  the  welfare  of  those  resources,  there  are 
authorized  to  be  appropriated  annually  not  to  exceed  $1,000,000. 
For  the  purposes  of  monitoring  the  welfare  and  integrity  of  the 
national  landmarks,  there  are  authorized  to  be  appropriated  annu- 
ally not  to  exceed  $1,500,000. 


4  This  section  of  Public  Law  96-344  (September  8, 1980)  is  the  current  version  of  the  reporting 
requirements  to  the  Congress  previously  contained  in  Section  8  of  the  General  Authorities  Act 
Amendments  of  1976,  Public  Law  94-458  (October  7, 1976).  The  National  Park  Service  Organic  Act  is 
the  short  title  for  a  much  longer  law  that  established  the  National  Park  Service  16  U.S.C.  1  (August 
25, 1916)  and  continues  to  address  park  related  matters. 
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Section  9  of  the  Mining  in  the  National  Parks  Act  of 

19765 

Sec.  9.  (a)  Whenever  the  Secretary  of  the  Interior  finds  on  his 
own  motion  or  upon  being  notified  in  writing  by  an  appropriate 
scientific,  historical,  or  archeological  authority,  that  a  district,  site, 
building,  structure,  or  object  which  has  been  found  to  be  nation- 
ally significant  in  illustrating  natural  history  or  the  history  of  the 
United  States  and  which  has  been  designated  as  a  natural  or  his- 
torical landmark  may  be  irreparably  lost  or  destroyed  in  whole  or 
in  part  by  any  surface  mining  activity,  including  exploration  for  or 
removal  or  production  of  minerals  or  materials,  he  shall  notify  the 
person  conducting  such  activity  and  submit  a  report  thereon, 
including  the  basis  for  his  finding  that  such  activity  may  cause 
irreparable  loss  or  destruction  of  a  national  landmark,  to  the  Advi- 
sory Council  on  Historic  Preservation,  with  a  request  for  advice  of 
the  Council  as  to  alternative  measures  that  may  be  taken  by  the 
United  States  to  mitigate  or  abate  such  activity. 


5  This  title  is  not  an  official  short  title  but  is  merely  a  popular  name  for  the  convenience  of  the 
reader;  Section  9  has  no  official  short  title.  Section  9  (16  US  C.  1908),  as  set  forth  herein,  is  con- 
tained in  Public  Law  94-429  (September  28,  1976). 


44 


Laws  Governing  the  Federal  Archeology  Program 

The  preservation  and  protection  of  archeological  resources  presents 
a  unique  challenge  because  of  the  nature  of  the  resources.  They 
are  generally  not  visible  to  the  untrained  eye,  leading  to  unin- 
tended destruction;  many  are  in  isolated  locations,  making  their 
identification  and  protection  difficult.  Finally,  the  value  of  many 
archeological  resources  stems  from  the  scientific  information  they 
contain  or  their  significance  to  Native  American  cultural  and  reli- 
gious practices.  The  destruction  and  looting  of  early  Native  Ameri- 
can sites  and  structures  in  the  American  Southwest  became  the 
impetus  for  enactment  of  the  first  general  Federal  preservation  law, 
the  Antiquities  Act  of  1906;  this  law  provided  protection  for  arche- 
ological resources  on  public  lands,  roughly  one  third  of  the  nation. 
While  statutes  dedicated  solely  to  archeological  considerations  and 
resources  continue  to  be  enacted,  the  national  historic  preservation 
laws  listed  previously  also  protect  archeological  resources. 

Today,  the  primary  means  for  protecting  archeological  resources 
is  to  leave  them  undisturbed  whenever  possible.  When  resources 
cannot  be  preserved  in  place,  they  are  scientifically  excavated, 
removed,  and  preserved  in  museums.  To  facilitate  such  protection, 
the  principal  Federal  archeological  preservation  laws  (the  Reservoir 
Salvage  Act,  as  amended  by  the  Archeological  and  Historic  Preser- 
vation Act  of  1974  and  other  statutes,  and  the  Archaeological 
Resources  Protection  Act  of  1979)  mandate  identification,  scientific 
investigation,  and  resource  recovery  by  Federal  agencies  whose 
activities  may  cause  the  loss  or  destruction  of  archeological 
resources  and  authorize  the  expenditure  of  project  funds  for  such 
activities. 

The  Native  American  Graves  Protection  and  Repatriation  Act 
establishes  two  main  requirements.  First,  Federal  agencies  and 
museums  receiving  Federal  funds  are  required  to  inventory  indi- 
vidually Native  American  human  remains  and  associated  funerary 
objects  and  develop  written  summaries  for  unassociated  funerary 
objects,  sacred  objects,  and  objects  of  cultural  patrimony  that  are  in 
the  collections  they  own  or  control.  Agencies  and  museums  must 
notify  Indian  Tribes  or  Native  Hawaiian  organizations  that  appear 
to  be  culturally  affiliated  with  the  items  of  their  holdings  and  offer 
them  the  opportunity  to  claim  the  remains  and  items.  The  second 
principal  intention  of  the  law  is  the  protection,  on  Federal  and 
Tribal  land,  of  Native  American  graves  and  other  cultural  items 
still  located  within  archeological  sites.  On  Federal  and  Tribal 
lands,  archeological  investigations  for  planning  or  research  pur- 
poses, or  other  land  modifying  activities  that  inadvertently  discov- 
er cultural  items  require  the  Federal  agency  or  Tribe  involved  to 
consult  with  affiliated  or  potentially  affiliated  Native  Americans 
concerning  the  treatment  and  disposition  of  these  items. 
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Antiquities  Act  of  19066 
AN  ACT  For  the  preservation  of  American  antiquities. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  any  person  who  shall 
appropriate,  excavate,  injure,  or  destroy  any  historic  or  prehistoric 
ruin  or  monument,  or  any  object  of  antiquity,  situated  on  lands 
owned  or  controlled  by  the  Government  of  the  United  States, 
without  the  permission  of  the  Secretary  of  the  Department  of  the 
Government  having  jurisdiction  over  the  lands  on  which  said 
antiquities  are  situated,  shall  upon  conviction,  be  fined  in  a  sum 
of  not  more  than  five  hundred  dollars  or  be  imprisoned  for  a 
period  of  not  more  than  ninety  days,  or  shall  suffer  both  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

Sec.  2.  That  the  President  of  the  United  States  is  hereby  author- 
ized, in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of 
historic  or  scientific  interest  that  are  situated  upon  the  lands 
owned  or  controlled  by  the  Government  of  the  United  States  to  be 
national  monuments,  and  may  reserve  as  a  part  thereof  parcels  of 
land,  the  limits  of  which  in  all  cases  shall  be  confined  to  the  small- 
est area  compatible  with  the  proper  care  and  management  of  the 
objects  to  be  protected:  Provided,  That  when  such  objects  are  situ- 
ated upon  a  tract  covered  by  a  bona  fide  unperfected  claim  or  held 
in  private  ownership,  the  tract,  or  so  much  thereof  as  may  be  nec- 
essary for  the  proper  care  and  management  of  the  object,  may  be 
relinquished  to  the  Government,  and  the  Secretary  of  the  Interior 
is  hereby  authorized  to  accept  the  relinquishment  of  such  tracts  in 
behalf  of  the  Government  of  the  United  States. 

Sec.  3.  That  permits  for  the  examination  of  ruins,  the  excavation 
of  archaeological  sites,  and  the  gathering  of  objects  of  antiquity 
upon  the  lands  under  their  respective  jurisdictions  may  be  granted 
by  the  Secretaries  of  the  Interior,  Agriculture,  and  War  to  institu- 
tions which  they  may  deem  properly  qualified  to  conduct  such 
examination,  excavation,  or  gathering,  subject  to  such  rules  and 
regulations  as  they  may  prescribe:  Provided,  That  the  examinations, 
excavations,  and  gatherings  are  undertaken  for  the  benefit  of  repu- 
table museums,  universities,  colleges,  or  other  recognized  scien- 
tific or  educational  institutions,  with  a  view  to  increasing  the 
knowledge  of  such  objects,  and  that  the  gatherings  shall  be  made 
for  permanent  preservation  in  public  museums. 

Sec  4.  That  the  Secretaries  of  the  Departments  aforesaid  shall 
make  and  publish  from  time  to  time  uniform  rules  and  regulations 
for  the  purpose  of  carrying  out  the  provisions  of  this  Act. 


6  This  title  is  not  an  official  short  title  but  merely  a  popular  name  used  for  the  convenience  of  the 
reader;  the  Act  has  no  official  short  title.  The  Antiquities  Act  of  1906  (16  U.S.C  431,  432,  433),  as  set 
forth  herein,  consists  of  Public  Law  59-209  (June  8,  1906). 
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Archeological  and  Historic  Preservation  Act  of  1974, 
as  amended7 

AN  ACT  To  provide  for  the  preservation  of  historical  and  archeo- 
logical data  (including  relics  and  specimens)  which  might  other- 
wise be  lost  as  the  result  of  the  construction  of  a  dam. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  it  is  the  purpose  of  this 
Act  to  further  the  policy  set  forth  in  the  Act  entitled  'An  Act  to 
provide  for  the  preservation  of  historic  American  sites,  buildings, 
objects,  and  antiquities  of  national  significance,  and  for  other  pur- 
poses", approved  August  21,  1935  (16  U.S.C.  461-467),  by  specifi- 
cally providing  for  the  preservation  of  historical  and  archeological 
data  (including  relics  and  specimens)  which  might  otherwise  be 
irreparably  lost  or  destroyed  as  the  result  of  (1)  flooding,  the  build- 
ing of  access  roads,  the  erection  of  workmen's  communities,  the 
relocation  of  railroads  and  highways,  and  other  alterations  of  the 
terrain  caused  by  the  construction  of  a  dam  by  any  agency  of  the 
United  States,  or  by  any  private  person  or  corporation  holding  a 
license  issued  by  any  such  agency  or  (2)  any  alteration  of  the  ter- 
rain caused  as  a  result  of  any  Federal  construction  project  or  feder- 
ally licensed  activity  or  program. 

Sec.  2.  Before  any  agency  of  the  United  States  shall  undertake 
the  construction  of  a  dam,  or  issue  a  license  to  any  private  individ- 
ual or  corporation  for  the  construction  of  a  dam,  it  shall  give  writ- 
ten notice  to  the  Secretary  of  the  Interior  (hereafter  referred  to  as 
the  Secretary)  setting  forth  the  site  of  the  proposed  dam  and  the 
approximate  area  to  be  flooded  and  otherwise  changed  if  such 
construction  is  undertaken:  Provided,  That  with  respect  to  any 
flood-water  retarding  dam  which  provides  less  than  five  thousand 
acre-feet  of  detention  capacity  and  with  respect  to  any  other  type 
of  dam  which  creates  a  reservoir  of  less  than  forty  surface  acres 
the  provisions  of  this  section  shall  apply  only  when  the  construct- 
ing agency,  in  its  preliminary  surveys,  finds,  or  is  presented  with 
evidence  that  historical  or  archeological  materials  exist  or  may  be 
present  in  the  proposed  reservoir  area. 

Sec.  3.  (a)  Whenever  any  Federal  agency  finds,  or  is  notified,  in 
writing,  by  an  appropriate  historical  or  archeological  authority, 
that  its  activities  in  connection  with  any  Federal  construction 
project  or  federally  licensed  project,  activity,  or  program  may  cause 
irreparable  loss  or  destruction  of  significant  scientific,  prehistorical, 
historical,  or  archeological  data,  such  agency  shall  notify  the  Secre- 
tary, in  writing,  and  shall  provide  the  Secretary  with  appropriate 
information  concerning  the  project,  program,  or  activity.  Such 
agency  may  request  the  Secretary  to  undertake  the  recovery,  pro- 
tection, and  preservation  of  such  data  (including  preliminary  sur- 
vey, or  other  investigation  as  needed,  and  analysis  and  publication 
of  the  reports  resulting  from  such  investigation),  or  it  may,  with 
funds  appropriated  for  such  project,  program,  or  activity,  under- 
take such  activities.  Copies  of  reports  of  any  investigations  made 
pursuant  to  this  section  shall  be  submitted  to  the  Secretary,  who 
shall  make  them  available  to  the  public  for  inspection  and  review. 


'  This  title  is  not  the  official  short  title  but  is  merely  a  popular  name  used  for  the  convenience  of  the 
reader.  The  Act  is  also  commonly  known  as  the  "Archeological  Recovery  Act"  or  the  "Moss-Bennett 
Act."  The  Archeological  and  Historic  Preservation  Act  of  1974  (16  U.S.C.  469-469c),  as  set  forth 
herein,  consists  of  Public  Law  86-532  (June  27,  1960)  and  amendments  thereto. 


47 


Waiver  in  event  of 
natural  disaster 


Compensation  as  a 
result  of  delay 


Repositories  for 
relics  and 
specimens 


(b)  Whenever  any  Federal  agency  provides  financial  assistance  by 
loan,  grant,  or  otherwise  to  any  private  person,  association,  or  public 
entity,  the  Secretary,  if  he  determines  that  significant  scientific,  pre- 
historical,  historical,  or  archeological  data  might  be  irrevocably  lost  or 
destroyed,  may  with  funds  appropriated  expressly  for  this  purpose 
conduct,  with  the  consent  of  all  persons,  associations,  or  public  enti- 
ties having  a  legal  interest  in  the  property  involved,  a  survey  of  the 
affected  site  and  undertake  the  recovery,  protection,  and  preservation 
of  such  data  (including  analysis  and  publication).  The  Secretary  shall, 
unless  otherwise  mutually  agreed  to  in  writing,  compensate  any  per- 
son, association,  or  public  entity  damaged  as  a  result  of  delays  in 
construction  or  as  a  result  of  the  temporary  loss  of  the  use  of  private 
or  any  nonfederally  owned  lands. 

Sec.  4.  (a)  The  Secretary,  upon  notification,  in  writing,  by  any 
Federal  or  State  agency  or  appropriate  historical  or  archeological 
authority  that  scientific,  prehistorical,  historical,  or  archeological 
data  is  being  or  may  be  irrevocably  lost  or  destroyed  by  any  Fed- 
eral or  federally  assisted  or  licensed  project,  activity,  or  program, 
shall  if  he  determines  that  such  data  is  significant  and  is  being  or 
may  be  irrevocably  lost  or  destroyed  and  after  reasonable  notice  to 
the  agency  responsible  for  funding  or  licensing  such  project,  activ- 
ity, or  program,  conduct  or  cause  to  be  conducted  a  survey  and 
other  investigation  of  the  areas  which  are  or  may  be  affected  and 
recover  and  preserve  such  data  (including  analysis  and  publica- 
tion) which,  in  his  opinion,  are  not  being,  but  should  be,  recov- 
ered and  preserved  in  the  public  interest. 

(b)  No  survey  or  recovery  work  shall  be  required  pursuant  to 
this  section  which,  in  the  determination  of  the  head  of  the  respon- 
sible agency,  would  impede  Federal  or  federally  assisted  or 
licensed  projects  or  activities  undertaken  in  connection  with  any 
emergency,  including  projects  or  activities  undertaken  in  anticipa- 
tion of,  or  as  a  result  of,  a  natural  disaster. 

(c)  The  Secretary  shall  initiate  the  survey  or  recovery  effort 
within  sixty  days  after  notification  to  him  pursuant  to  subsection 
(a)  of  this  section  or  within  such  time  as  may  be  agreed  upon  with 
the  head  of  the  agency  responsible  for  funding  or  licensing  the 
project,  activity,  or  program  in  all  other  cases. 

(d)  The  Secretary  shall,  unless  otherwise  mutually  agreed  to  in 
writing,  compensate  any  person,  association,  or  public  entity  dam- 
aged as  a  result  of  delays  in  construction  or  as  a  result  of  the  tem- 
porary loss  of  the  use  of  private  or  nonfederally  owned  land. 

Sec.  5.  (a)  The  Secretary  shall  keep  the  agency  responsible  for 
funding  or  licensing  the  project  notified  at  all  times  of  the  progress 
of  any  survey  made  under  this  Act,  or  of  any  work  undertaken  as 
a  result  of  such  survey,  in  order  that  there  will  be  as  little  disrup- 
tion or  delay  as  possible  in  the  carrying  out  of  the  functions  of 
such  agency  and  the  survey  and  recovery  programs  shall  terminate 
at  a  time  mutually  agreed  upon  by  the  Secretary  and  the  head  of 
such  agency  unless  extended  by  mutual  agreement. 

(b)  The  Secretary  shall  consult  with  any  interested  Federal  and 
State  agencies,  educational  and  scientific  organizations,  and  pri- 
vate institutions  and  qualified  individuals,  with  a  view  to  deter- 
mining the  ownership  of  and  the  most  appropriate  repository  for 
any  relics  and  specimens  recovered  as  a  result  of  any  work  per- 
formed as  provided  for  in  this  section. 
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(c)  The  Secretary  shall  coordinate  all  Federal  survey  and  recovery 
activities  authorized  under  this  Act  and  shall  submit  an  annual 
report  at  the  end  of  each  fiscal  year  to  the  Committee  on  Interior 
and  Insular  Affairs  of  the  House  of  Representatives  and  the  Com- 
mittee on  Energy  and  Natural  Resources  of  the  Senate  indicating 
the  scope  and  effectiveness  of  the  program,  the  specific  projects 
surveyed  and  the  results  produced,  and  the  costs  incurred  by  the 
Federal  Government  as  a  result  thereof. 

Sec.  6.  In  the  administration  of  this  Act,  the  Secretary  may— 

(1)  enter  into  contracts  or  make  cooperative  agreements  with 
any  Federal  or  State  agency,  any  educational  or  scientific  organ- 
ization, or  any  institution,  corporation,  association,  or  quali- 
fied individual;  and 

(2)  obtain  the  services  of  experts  and  consultants  or  organi- 
zations thereof  in  accordance  with  section  3109  of  title  5, 
United  States  Code;  and 

(3)  accept  and  utilize  funds  made  available  for  salvage  arche- 
ological  purposes  by  any  private  person  or  corporation  or 
transferred  to  him  by  any  Federal  agency. 

Sec.  7  (a)  To  carry  out  the  purposes  of  this  Act,  any  Federal 
agency  responsible  for  a  construction  project  may  assist  the  Secre- 
tary and/or  it  may  transfer  to  him  such  funds  as  may  be  agreed 
upon,  but  not  more  than  1  per  centum  of  the  total  amount  autho- 
rized to  be  appropriated  for  such  project,  except  that  the  1  per 
centum  limitation  of  this  section  shall  not  apply  in  the  event  that 
the  project  involves  $50,000  or  less:  Provided,  That  the  costs  of 
such  survey,  recovery,  analysis,  and  publication  shall  be  consid- 
ered nonreimbursable  project  costs. 

(b)  For  the  purposes  of  subsection  3(b),  there  are  authorized  to 
be  appropriated  such  sums  as  may  be  necessary,  but  not  more 
than  $500,000  in  fiscal  year  1974;  $1,000,000  in  fiscal  year  1975; 
$1,500,000  in  fiscal  year  1976;  $1,500,000  in  fiscal  year  1977; 
$1,500,000  in  fiscal  year  1978;  $500,000  in  fiscal  year  1979; 
$1,000,000  in  fiscal  year  1980;  $1,500,000  in  fiscal  year  1981; 
$1,500,000  in  fiscal  year  1982;  and  $1,500,000  in  fiscal  year  1983. 

(c)  For  the  purposes  of  subsection  4(a),  there  are  authorized  to 
be  appropriated  not  more  than  $2,000,000  in  fiscal  year  1974; 
$2,000,000  in  fiscal  year  1975;  $3,000,000  in  fiscal  year  1976; 
$3,000,000  in  fiscal  year  1977;  $3,000,000  in  fiscal  year  1978; 
$3,000,000  in  fiscal  year  1979;  $3,000,000  in  fiscal  year  1980; 
$3,500,000  in  fiscal  year  1981;  $3,500,000  in  fiscal  year  1982;  and 
$4,000,000  in  fiscal  year  1983. 

(d)  Beginning  fiscal  year  1979,  sums  appropriated  for  purposes 
of  section  7  shall  remain  available  until  expended. 

Sec.  8.  As  used  in  this  Act,  the  term  "State"  includes  the  several 
States  of  the  Union,  the  District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands,  and  the  Commonwealth  of 
the  Northern  Mariana  Islands. 
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Addendum  to  Archeological  and  Historic  Preservation  Act  of 
1974,  as  amended,  from  National  Historic  Preservation  Act  of  1966, 
as  amended,  (Public  Law  96-515) 

16  U.S.C.  469c-2  Sec.  208.  Notwithstanding  section  7(a)  of  the  Act  of  June  27, 1960 

(16  U.S.C.  469c),  or  any  other  provision  of  law  to  the  contrary  - 

(1)  identification,  surveys,  and  evaluation  carried  out  with 
respect  to  historic  properties  within  project  areas  may  be  treated 
for  purposes  of  any  law  or  rule  of  law  as  planning  costs  of  the  pro- 
ject and  not  as  costs  of  mitigation; 

(2)  reasonable  costs  for  identification,  surveys,  evaluation,  and 
data  recovery  carried  out  with  respect  to  historic  properties  within 
project  areas  may  be  charged  to  Federal  licensees  and  permittees  as 
a  condition  to  the  issuance  of  such  license  or  permit;  and 

Waiver  (3)  Federal  agencies,  with  the  concurrence  of  the  Secretary  and 

after  notification  of  the  Committee  on  Interior  and  Insular  Affairs 
of  the  United  States  House  of  Representatives  and  the  Committee 
on  Energy  and  Natural  Resources  of  the  United  States  Senate,  are 

16  U.S.C.  469c  authorized  to  waive,  in  appropriate  cases,  the  1  per  centum  limita- 

tion contained  in  section  7(a)  of  such  Act. 
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16  U.S.C.  470aa 
note. 

16  U.S.C.  470aa 


16  U.S.C.  470bb 


Archaeological  Resources  Protection  Act 
of  1979  (16  U.S.C.  470)8 

An  Act  To  protect  archaeological  resources  on  public  lands  and 
Indian  lands,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled. 

Short  Title 

Sec.  1.  This  Act  may  be  cited  as  the  "Archaeological  Resources 
Protection  Act  of  1979". 

Finding  and  Purpose 

Sec.  2.  (a)  The  Congress  finds  that- 

(1)  archaeological  resources  on  public  lands  and  Indian  lands 
are  an  accessible  and  irreplaceable  part  of  the  Nation's  heritage; 

(2)  these  resources  are  increasingly  endangered  because  of 
their  commercial  attractiveness; 

(3)  existing  Federal  laws  do  not  provide  adequate  protection 
to  prevent  the  loss  and  destruction  of  these  archaeological 
resources  and  sites  resulting  from  uncontrolled  excavations  and 
pillage;  and 

(4)  there  is  a  wealth  of  archaeological  information  which  has 
been  legally  obtained  by  private  individuals  for  noncommercial 
purposes  and  which  could  voluntarily  be  made  available  to  profes- 
sional archaeologists  and  institutions. 

(b)  The  purpose  of  this  Act  is  to  secure,  for  the  present  and 
future  benefit  of  the  American  people,  the  protection  of  archaeo- 
logical resources  and  sites  which  are  on  public  lands  and  Indian 
lands,  and  to  foster  increased  cooperation  and  exchange  of  infor- 
mation between  governmental  authorities,  the  professional  archae- 
ological community,  and  private  individuals  having  collections  of 
archaeological  resources  and  data  which  were  obtained  before  the 
date  of  the  enactment  of  this  Act. 

Definitions 

Sec.  3.  As  used  in  this  Act- 

(1)  the  term  "archaeological  resource"  means  any  material 
remains  of  past  human  life  or  activities  which  are  of  archaeological 
interest,  as  determined  under  uniform  regulations  promulgated 
pursuant  to  this  Act.  Such  regulations  containing  such  determina- 
tion shall  include,  but  not  be  limited  to:  pottery,  basketry,  bottles, 
weapons  projectiles,  tools,  structures  or  portions  of  structures,  pit 
houses,  rock  paintings,  rock  carvings,  intaglios,  graves,  human 
skeletal  materials,  or  any  portion  of  piece  of  any  of  the  foregoing 
items.  Nonfossilized  and  fossilized  paleontological  specimens,  or 
any  portion  or  piece  thereof,  shall  not  be  considered  archaeological 
resources,  under  the  regulations  under  this  paragraph,  unless 
found  in  an  archaeological  context.  No  item  shall  be  treated  as  an 
archaeological  resource  under  regulations  under  this  paragraph 
unless  such  item  is  at  least  100  years  of  age. 


The  Archaeological  Resources  Protection  Act  of  1979  (16  U.S.C.  470aa-470mm),  as  set  forth  herein, 
consists  of  Public  Law  96-95  (October  31, 1979)  and  amendments  thereto. 
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(2)  The  term  "Federal  land  manager"  means,  with  respect  to 
any  public  lands,  the  Secretary  of  the  department,  or  the  head  of 
any  other  agency  or  instrumentality  of  the  United  States,  having 
primary  management  authority  over  such  lands.  In  the  case  of  any 
public  land  or  Indian  lands  with  respect  to  which  no  department, 
agency  or  instrumentality  has  primary  management  authority, 
such  term  means  the  Secretary  of  the  Interior.  If  the  Secretary  of 
the  Interior  consents,  the  responsibilities  (in  whole  or  in  part) 
under  this  Act  of  the  Secretary  of  any  department  (other  than  the 
Department  of  the  Interior)  or  the  head  of  any  other  agency  or 
instrumentality  may  be  delegated  to  the  Secretary  of  the  Interior 
with  respect  to  any  land  managed  by  such  other  Secretary  or 
agency  head,  and  in  any  such  case,  the  term  "Federal  land  manag- 
er" means  the  Secretary  of  the  Interior. 

(3)  The  term  "public  lands"  means- 

(A)  lands  which  are  owned  and  administered  by  the 
United  States  as  part  of  ~ 

(i)  the  national  park  system, 

(ii)  the  national  wildlife  refuge  system,  or 

(iii)  the  national  forest  system;  and 

(B)  all  other  lands  the  fee  title  to  which  is  held  by  the 
United  States,  other  than  lands  on  the  Outer  Continental  Shelf  and 
lands  which  are  under  the  jurisdiction  of  the  Smithsonian 
Institution.9 

(4)  The  term  "Indian  lands"  means  of  Indian  tribes,  or  Indian 
individuals,  which  are  either  held  in  trust  by  the  United  States  or 
subject  to  a  restriction  against  alienation  imposed  by  the  United 
States,  except  for  any  subsurface  interests  in  lands  not  owned  or 
controlled  by  an  Indian  tribe  or  an  Indian  individual. 

(5)  The  term  "Indian  tribe"  means  any  Indian  tribe,  band, 
nation,  or  other  organized  group  or  community,  including  any 
Alaska  Native  village  or  regional  or  village  corporation  as  defined 

43  U.S.C.  1601  in,  or  established  pursuant  to,  the  Alaska  Native  Claims  Settlement 

note  Act  (85  Stat.  688). 

(6)  The  term  "person"  means  an  individual,  corporation, 
partnership,  trust,  institution,  association,  or  any  other  private  enti- 
ty or  any  officer,  employee,  agent,  department,  or  instrumentality 
of  the  United  States,  of  any  Indian  tribe,  or  of  any  State  or  political 
subdivision  thereof. 

(7)  The  term  "State"  means  nay  of  the  fifty  States,  the  District 
of  Columbia,  Puerto  Rico,  Guam,  and  the  Virgin  Islands. 

Excavation  and  Removal 

Permit  application  Sec.  4.  (a)  Any  person  may  apply  to  the  Federal  land  manager 

16  U.S.C.  470cc  for  a  permit  to  excavate  or  remove  any  archaeological  resource 

located  on  public  lands  or  Indian  ands  and  to  carry  our  activities 
associated  with  such  excavation  or  removal.  The  application  shall 
be  required,  under  uniform  regulations  under  this  Act,  to  contain 
such  information  as  the  Federal  land  manager  deems  necessary, 
including  information  concerning  the  time,  scope,  and  location  and 
specific  purpose  of  the  proposed  work. 
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9  Section  3(3)  originally  ended  with  a  semicolon,  but  was  amended  to  terminate  with  a  period  by 
Public  Law  100-588  (Section  (a)),  Nov.  3, 1988  (102  Stat.  2983). 


(b)  A  permit  may  be  issued  pursuant  to  an  application  under 
subsection  (a)  if  the  Federal  land  manager  determines,  pursuant  to 
uniform  regulations  under  this  Act,  that- 

(1)  the  applicant  is  qualified,  to  carry  out  the  permitted 
activity, 

(2)  the  activity  is  undertaken  for  the  purpose  of  furthering 
archaeological  knowledge  in  the  public  interest, 

(3)  the  archaeological  resources  which  are  excavated  or 
removed  from  public  lands  will  remain  the  property  of  the  United 
States,  and  such  resources  and  copies  of  associated  archaeological 
records  and  data  will  be  preserved  by  a  suitable  university,  muse- 
um, or  other  scientific  or  educational  institution,  and 

(4)  the  activity  pursuant  to  such  permit  is  not  inconsistent 
with  any  management  plan  applicable  to  the  public  lands  con- 
cerned. 

(c)  If  a  permit  issued  under  this  section  may  result  in  harm  to, 
or  destruction  of,  any  religious  or  cultural  site,  as  determined  by 
the  Federal  land  manager,  before  issuing  such  permit,  the  Federal 
land  manage  shall  notify  any  Indian  tribe  which  may  consider  the 
site  as  having  religious  or  cultural  importance.  Such  notice  shall 
not  be  deemed  a  disclosure  to  the  public  for  purposes  of  section  9. 

(d)  Any  permit  under  this  section  shall  contain  such  terms  and 
conditions,  pursuant  to  uniform  regulations  promulgated  under 
this  Act,  as  the  Federal  land  manager  concerned  deems  necessary 
to  carry  out  the  purposes  of  this  Act. 

(e)  Each  permit  under  this  section  shall  identify  the  individual 
who  shall  be  responsible  for  carrying  out  the  terms  and  conditions 
of  the  permit  and  for  otherwise  complying  with  this  Act  and  other 
law  applicable  to  the  permitted  activity. 

(f)  Any  permit  issued  under  this  section  may  be  suspended  by 
the  Federal  land  manager  upon  his  determination  that  the  permit- 
tee has  violated  any  provision  of  subsection  (a),  (b),  or  (c)  of  section 
6.  Any  such  permit  may  be  revoked  by  such  Federal  land  manager 
upon  assessment  of  a  civil  penalty  under  Section  7  against  the  per- 
mittee or  upon  the  permittee's  conviction  under  section  6. 

(g)  (1)  No  permit  shall  be  required  under  this  section  or  under 
the  Act  of  June  8, 1906  (16  U.S.C.  431),  for  the  excavation  or 
removal  by  any  Indian  tribe  or  member  thereof  of  any  archaeologi- 
cal resource  located  on  Indian  lands  of  such  Indian  tribe,  except  that 
in  the  absence  of  tribal  law  regulating  the  excavation  or  removal  of 
archaeological  resources  on  Indian  lands,  an  individual  tribal 
member  shall  be  required  to  obtain  permit  under  this  section. 

(2)  In  the  case  of  any  permits  for  the  excavation  or  removal  of 
any  archaeological  resource  located  on  Indian  lands,  the  permit 
may  be  granted  only  after  obtaining  the  consent  of  the  Indian  or 
Indian  tribe  owning  or  having  jurisdiction  over  such  lands.  The 
permit  shall  include  such  terms  and  conditions  as  may  be  request- 
ed by  such  Indian  or  Indian  tribe. 

(h)(1)  No  permit  or  other  permission  shall  be  required  under  the 
Act  of  June  8, 1906  (16  U.S.C.  431-433),  for  any  activity  for  which  a 
permit  is  issued  under  this  section. 

53 


(2)  Any  permit  issued  under  the  Act  of  June  8, 1906,  shall 
remain  in  effect  according  to  its  terms  and  conditions  following  the 
enactment  of  this  Act.  No  permit  under  this  Act  shall  be  required 
to  carry  out  any  activity  under  a  permit  issued  under  the  Act  of 
June  8, 1906,  before  the  date  of  the  enactment  of  this  Act  which 
remains  in  effect  as  provided  in  this  paragraph,  and  nothing  in  this 
Act  shall  modify  or  affect  any  such  permit. 

(i)  Issuance  of  a  permit  in  accordance  with  this  section  and 
applicable  regulations  shall  not  require  compliance  with  section 
106  of  the  Act  of  October  15, 1966  (80  Stat.  97, 16  U.S.C.  470f). 

(j)  Upon  the  written  request  of  the  Governor  of  any  State,  the 
Federal  land  manager  shall  issue  a  permit,  subject  to  the  provisions 
of  subsections  (b)(3),  (b)(4),  (c),  (e),  (f),  (g),  (h),  and  (i)  of  this  section 
for  the  purpose  of  conducting  archaeological  research,  excavation, 
removal,  and  curation,  on  behalf  of  the  State  or  its  educational 
institutions,  to  such  Governor  or  to  such  designed  as  the  Governor 
deems  qualified  to  carry  out  the  intent  of  this  Act. 

Custody  of  Resources 

Regulations.  Sec.  5.  The  Secretary  of  the  Interior  may  promulgate  regulations 

16  U.S.C.  470dd  providing  for- 

(1)  the  exchange,  where  appropriate,  between  suitable  uni- 
versities, museums,  or  other  scientific  of  educational  institutions, 
or  archaeological  resources  removed  from  public  lands  and  Indian 
lands  pursuant  to  this  Act,  and 

(2)  the  ultimate  disposition  of  such  resources  and  other 
resources  removed  pursuant  to  the  Act  of  June  27, 1970  (16  U.S.C. 
469-469c)  or  the  Act  of  June  8, 1906  (16  U.S.C.  431-433). 

Any  exchange  or  ultimate  disposition  under  such  regulation  of 
archaeological  resources  excavated  or  removed  from  Indian  lands 
shall  be  subject  o  the  consent  of  the  Indian  or  Indian  tribe  which 
owns  or  has  jurisdiction  over  such  lands.  Following  promulgation 
of  regulations  under  this  section,  notwithstanding  any  other  provi- 
sion of  law,  such  regulations  shall  govern  the  disposition  of  archae- 
ological resources  removed  from  public  lands  and  Indian  lands 
pursuant  to  this  Act. 

Prohibited  Acts  and  Criminal  Penalties 

16  U.S.C.  470ee  Sec.  6.  (a)  No  person  may  excavate,  remove,  damage,  or  other- 

wise alter  or  deface  or  attempt  to  excavate,  remove,  damage,  or 
otherwise  alter  or  deface10  any  archaeological  resources  located  on 
public  lands  or  Indian  lands  unless  such  activity  is  pursuant  to  a 
permit  issued  under  section  4,  a  permit  referred  to  in  section 
4(h)(2),  or  the  exemption  contained  in  section  4(g)(1). 

(b)  No  person  may  sell,  purchase,  exchange,  transport,  receive, 
or  offer  to  sell,  purchase,  or  exchange  any  archaeological  resource  if 
such  resource  was  excavated  or  removed  from  public  lands  or 
Indian  lands  in  violation  of  ~ 

(1)  the  prohibition  contained  in  subsection  (a),  or 

(2)  any  provision,  rule,  regulation,  ordinance,  or  permit  in 
effect  under  any  other  provision  of  Federal  law. 
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10  Language  in  boldface  type  in  Section  6(a)  was  added  in  Public  Law  100-588  (Sec.  (b)),  Nov.  3, 1988 
(102  Stat.  2983) 


(c)  No  person  may  sell,  purchase,  exchange,  transport  receive  or 
offer  to  sell,  purchase,  or  exchange,  in  interstate  of  foreign  com- 
merce, any  archaeological  resource  excavated,  removed,  sold,  pur- 
chase, exchanged,  transported,  or  received  in  violation  of  any  pro- 
vision, rule,  regulation,  ordinance,  or  permit  in  effect  under  State 
or  local  law. 

(d)  Any  person  who  knowingly  violates  or  counsels,  procures, 
solicits,  or  employs  any  other  person  to  violate,  any  prohibition 
contained  in  subsection  (a),  (b),  or  (c)  of  this  section  shall,  upon 
conviction,  be  fined  not  more  than  $10,000  or  imprisoned  not  more 
than  one  year,  or  both:  Provided,  however,  That  if  the  commercial  or 
archaeological  value  of  the  archaeological  resources  involved  and 
the  cost  of  restoration  and  repair  of  such  resources  exceeds  the  sum, 
of  $500n  such  person  shall  be  fined  not  more  than  $20,000  or 
imprisoned  not  more  than  two  years,  or  both.  In  the  case  of  a  sec- 
ond or  subsequent  such  violation  upon  conviction  such  person 
shall  be  fined  not  more  than  $100,000,  or  imprisoned  not  more  than 
five  years,  or  both. 

(e)  The  prohibitions  contained  in  this  section  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act. 

(f)  Nothing  in  subsection  (b)(1)  of  this  section  shall  be  deemed 
applicable  to  any  person  with  respect  to  any  archaeological 
resource  which  was  in  the  lawful  possession  of  such  person  prior 
to  the  date  of  the  enactment  of  this  Act. 

(g)  Nothing  in  subsection  (d)  of  this  section  shall  be  deemed 
applicable  to  any  person  with  respect  to  the  removal  of  arrowheads 
located  on  the  surface  of  the  ground. 

Civil  Penalties 

16  U  S  C  470ff  ^EC  ^'  (a)(l)  Any  Person  wno  violates  any  prohibition  con- 

tained in  an  applicable  regulation  or  permit  issued  under  this  Act 
may  be  assessed  a  civil  penalty  by  the  Federal  land  manager  con- 
cerned. No  penalty  may  be  assessed  under  this  subsection  unless 
such  person  is  given  notice  and  opportunity  for  a  hearing  with 
respect  to  such  violation.  Each  violation  shall  be  a  separate 
offense.  Any  such  civil  penalty  may  be  remitted  or  mitigated  by 
the  Federal  land  manager  concerned. 

(2)  the  amount  of  such  penalty  shall  be  determined  under 
regulations  promulgated  pursuant  to  this  Act,  taking  into  account, 
in  addition  to  other  factors- 

(A)  the  archaeological  or  commercial  value  of  the  archaeo- 
logical resource  involved,  and 

(B)  the  cost  of  restoration  and  repair  of  the  resource  and 
the  archaeological  site  involved. 

Such  regulations  shall  provide  that,  in  the  case  of  a  second  or 
subsequent  violation  by  any  person,  the  amount  of  such  civil 
penalty  may  be  double  the  amount  which  would  have  been 
assessed  if  such  violation  were  the  first  violation  by  such  person. 
The  amount  of  any  penalty  assessed  under  this  subsection  for  any 
violation  shall  not  exceed  any  amount  equal  to  double  the  cost  of 
restoration  and  repair  of  resources  and  archaeological  sites  dam- 
aged and  double  the  fair  market  value  of  resources  destroyed  or 
not  recovered. 
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The  amount  in  boldface  was  substituted  for  $5,000,  which  was  in  the  original  law,  by  Section  (c)  of 
Public  Law  100-588,  Nov.  3, 1988  (102  Stat.  2983). 
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(3)  No  penalty  shall  be  assessed  under  this  section  for  the 
removal  of  arrowheads  located  on  the  surface  of  the  ground. 

(b)(1)  Any  person  aggrieved  by  an  order  assessing  a  civil  penal- 
ty under  subsection  (a)  may  file  a  petition  for  judicial  review  of 
such  order  with  the  United  States  District  Court  for  the  District  of 
Columbia  or  for  any  other  district  in  which  such  person  resides  or 
transacts  business.  Such  a  petition  may  only  be  filed  with  the  30- 
day  period  beginning  on  the  date  the  order  making  such  assess- 
ment was  issued.  The  court  shall  hear  such  action  on  the  record 
made  before  the  Federal  land  manager  and  shall  sustain  his  action 
if  it  is  supported  by  substantial  evidence  on  the  record  considered 
as  a  whole. 

(2)  If  any  person  fails  to  pay  an  assessment  of  a  civil  penalty- 

(A)  after  the  order  making  the  assessment  has  become  a 
final  order  and  such  person  has  not  filed  a  petition  for  judicial 
review  of  the  order  in  accordance  with  paragraph  (1),  or 

(B)  after  a  court  in  an  action  brought  under  paragraph  (1) 
has  entered  a  final  judgment  upholding  the  assessment  of  a  civil 
penalty,  the  Federal  land  managers  may  request  the  Attorney 
General  to  institute  a  civil  action  in  a  district  court  of  the  United 
States  for  any  district  in  which  such  person  is  found,  resides,  or 
transacts  business  to  collect  the  penalty  and  such  court  shall  have 
jurisdiction  to  hear  and  decide  any  such  action.  In  such  action,  the 
validity  and  amount  of  such  penalty  shall  not  be  subject  to  review. 

(c)  Hearings  held  during  proceedings  for  the  assessment  of  civil 
penalties  authorized  by  subsection  (a)  shall  be  conducted  in  accor- 
dance with  section  554  of  title  5  of  the  United  States  Code.  The 
Federal  land  manager  may  issue  subpenas  for  the  attendance  and 
testimony  of  witnesses  and  the  production  of  relevant  papers, 
books,  and  documents,  and  administer  oaths.  Witnesses  sum- 
moned shall  be  paid  the  same  fees  and  mileage  that  are  paid  to 
witnesses  in  the  courts  of  the  United  States.  In  case  of  contumacy 
or  refusal  to  obey  a  subpena  served  upon  any  person  pursuant  to 
this  paragraph,  the  district  court  of  the  United  States  for  any  dis- 
trict in  which  such  person  is  found  or  resides  or  transacts  business, 
upon  application  by  the  United  States  and  after  notice  to  such  per- 
son, shall  have  jurisdiction  to  issue  an  order  requiring  such  person 
to  appear  and  give  testimony  before  the  Federal  land  manager  or 
to  appear  and  product  documents  before  the  Federal  land  manag- 
er, or  both,  andy  any  failure  to  obey  such  order  of  the  court  may  be 
punished  by  such  court  as  a  contempt  thereof. 

Rewards;  Forfeiture 

Sec.  8.  (a)  Upon  the  certification  of  the  Federal  land  manager 
concerned,  the  Secretary  of  the  Treasury  is  direct  to  pay  from 
penalties  and  fines  collected  under  section  6  and  7  an  amount 
equal  to  one-half  of  such  penalty  or  fine,  but  not  to  exceed  $500,  to 
any  person  who  furnishes  information  which  leads  to  the  finds  of  a 
civil  violation,  or  the  conviction  of  criminal  violation,  with  respect 
to  which  such  penalty  or  fine  was  paid.  If  several  persons  provided 
such  information,  such  amount  shall  be  divided  amount  such  per- 
sons. No  officer  or  employee  of  the  United  States  or  of  any  State  or 
local  government  who  furnishes  information  or  renders  service  in 
the  performance  of  his  official  duties  shall  be  eligible  for  payment 
under  this  subsection. 
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(b)  All  archaeological  resources  with  respect  to  which  a  viola- 
tion of  subsection  (a),  (b),  or  (c)  of  section  6  occurred  and  which  are 
in  the  possession  of  any  person,  and  all  vehicles  and  equipment  of 
any  person  which  were  used  in  connection  with  such  violation, 
may  be  (in  the  discretion  of  the  court  or  administrative  law  judge, 
as  the  case  may  be)  subject  to  forfeiture  to  the  United  States  upon- 

(1)  such  person's  conviction  of  such  violation  under  section  6, 

(2)  assessment  of  a  civil  penalty  against  such  person  under 
section  7  with  respect  to  such  violation,  or 

(3)  a  determination  by  any  court  that  such  archaeological 
resources,  vehicles,  or  equipment  were  involved  in  such  violation. 

(c)  In  cases  in  which  a  violation  of  the  prohibition  contained  in 
subsection  (a),  (b),  or  (c)  of  section  6  involve  archaeological 
resources  excavated  or  removed  from  Indian  lands,  the  Federal 
land  manager  or  the  court,  as  the  case  may  be,  shall  provide  for  the 
payment  to  the  Indian  or  Indian  tribe  involved  of  all  penalties  col- 
lected pursuant  to  section  7  and  for  the  transfer  to  such  Indian  or 
Indian  tribe  of  all  items  forfeited  under  this  section. 

Confidentiality 

16  U.S.C.  470hh  Sec.  9.  (a)  Information  concerning  the  nature  and  location  of  any 

archaeological  resource  for  which  the  excavation  or  removal 
requires  a  permit  or  other  permission  under  this  Act  or  under  any 
other  provision  of  Federal  law  may  not  be  made  available  to  the 
public  under  subchapter  II  of  chapter  5  of  title  5  of  the  United 
States  Code  or  under  any  other  provision  of  law  unless  the  Federal 
land  manager  concerned  determines  that  such  disclosure  would- 

(1)  further  the  purposes  of  this  Act  or  the  Act  of  June  27, 1960 
(U.S.C.  469-469c),  and 

(2)  not  create  a  risk  of  harm  to  such  resources  or  to  the  site  at 
which  such  resources  are  located. 

(b)  Notwithstanding  the  provisions  of  subsection  (a),  upon  the 
written  request  of  the  Governor  of  any  State,  which  request  shall 
state- 

(1)  the  specific  site  or  area  for  which  information  is  sought, 

(2)  the  purpose  for  which  such  information  is  sought, 

(3)  a  commitment  by  the  Governor  to  adequately  protect  the 
confidentiality  of  such  information  to  protect  the  resource  from 
commercial  exploitation. 

The  Federal  land  manager  concerned  shall  provide  to  the 
Governor  information  concerning  the  nature  and  location  of  archae- 
ological resources  within  the  State  of  the  requesting  Governor. 

Regulations;  Intergovernmental  Coordination 

Rules  and  Sec.  10.  (a)  The  Secretaries  of  the  Interior,  Agriculture  and 

regulations  Defense  and  the  Chairman  of  the  Board  of  the  Tennessee  Valley 

16  U.S.C.  470ii  Authority,  after  consultation  with  other  Federal  land  managers, 

Indian  tribes,  representatives  of  concerned  State  agencies,  and  after 
public  notice  and  hearing,  shall  promulgate  such  uniform  rules 
and  regulations  as  may  be  appropriate  to  carry  out  the  purposes  of 
this  Act.  Such  rules  and  regulations  may  be  promulgated  only 
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after  consideration  of  the  provisions  of  the  American  Indian 
Religious  Freedom  Act  (92  Stat.469;  42  U.S.C.  1996).  Each  uniform 
rule  or  regulation  promulgated  under  this  Act  shall  be  submitted 
on  the  same  calendar  day  to  the  Committee  on  Energy  and  Natural 
Resources  of  the  United  States  Senate  and  to  the  Committee  on 
Interior  and  Insular  Affairs  of  the  United  States  House  of 
Representatives,  and  no  such  uniform  rule  or  regulation  may  take 
effect  the  date  of  its  submission  to  such  Committees. 

(b)  Each  Federal  land  manager  shall  promulgate  such  rules  and 
regulations,  consistent  with  the  uniform  rules  and  regulations 
under  subsection  (a),  as  may  be  appropriate  for  the  carrying  out  of 
his  functions  and  authorities  under  this  Act. 

(c)12  Each  Federal  land  manager  shall  establish  a  program  to 
increase  public  awareness  of  the  significance  of  the  archaeological 
resources  located  on  public  lands  and  Indian  lands  and  the  need  to 
protect  such  resources.  Each  such  land  manager  shall  submit  an 
annual  report  to  the  Committee  on  Interior  and  Insular  Affairs  of 
the  United  States  House  of  Representatives  and  to  the  Committee 
regarding  the  actions  taken  under  such  program. 

Cooperation  With  Private  Individuals 

Sec.  11.  The  Secretary  of  the  Interior  shall  take  such  action  as 
may  be  necessary,  consistent  with  the  purposes  of  this  Act,  to  fos- 
ter and  improve  the  communication,  cooperation,  and  exchange  of 
information  between- 

(1)  private  individuals  having  collections  of  archaeological 
resources  and  data  which  were  obtained  before  the  date  of  the 
enactment  of  this  Act,  and 

(2)  Federal  authorities  responsible  for  the  protection  of  archaeo- 
logical resources  on  the  public  lands  and  Indian  lands  and  profes- 
sional archaeologists  and  associations  of  professional  archaeologists. 

In  carrying  out  this  section,  the  Secretary  shall,  to  the  extent 
practicable  and  consistent  with  the  provisions  of  this  Act,  make 
efforts  to  expand  the  archaeological  data  base  for  the  archaeologi- 
cal resources  of  the  United  States  through  increased  cooperation 
between  private  individuals  referred  to  in  paragraph  (1)  and  pro- 
fessional archaeologists  and  archaeological  organizations. 

Savings  Provisions 

Sec.  12.  (a)  Nothing  in  this  Act  shall  be  construed  to  repeal, 
modify,  or  impose  additional  restrictions  on  the  activities  permit- 
ted under  existing  laws  and  authorities  relating  to  mining,  mineral 
leasing,  reclamation,  and  other  multiple  uses  of  the  public  lands. 

(b)  Nothing  in  this  Act  applies  to,  or  requires  a  permit  for,  the 
collection  for  private  purposes  of  any  rock,  coin  bullet,  or  mineral 
which  is  not  an  archaeological  resource,  as  determined  under  uni- 
form regulations  promulgated  under  section  3(1). 

(c)  Nothing  in  this  Act  shall  be  construed  to  affect  any  land 
other  than  public  land  or  Indian  land  or  to  affect  the  lawful  recov- 
ery, collection,  or  sale  of  archaeological  resources  from  land  other 
than  public  land  or  Indian  land. 
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12  Section  10(c)  was  added  to  the  law  by  Public  Law  100-588  (Section  (d)),  Nov.  3, 1988  (102  Stat. 
2983). 


Report 

16  U.S.C.  47011  Sec.  13.  As  part  of  the  annual  report  required  to  be  submitted 

by  the  specified  committees  of  the  Congress  pursuant  to  section 
5(c)  of  the  Act  of  June  17, 1960  (74  Stat.  220;  16  U.S.C.  469-469a),  the 
Secretary  of  the  Interior  shall  comprehensively  report  as  a  separate 
component  on  the  activities  carried  out  under  the  provisions  of  this 
Act,  and  he  shall  make  such  recommendation  as  he  deems  appro- 
priate as  to  changes  or  improvements  needed  in  the  provisions  of 
this  Act.  Such  report  shall  include  a  brief  summary  of  the  actions 
undertaken  by  the  Secretary  under  section  11  of  this  Act,  relating 
to  cooperation  with  private  individuals. 

16  U.S.C.  470mm  Sec.  1413  The  Secretaries  of  the  Interior,  Agriculture,  and  Defense 

and  the  Chairman  of  the  Board  of  the  Tennessee  Valley  Authority 
shall- 

(a)  develop  plans  for  surveying  lands  under  their  control  to 
determine  the  nature  and  extent  of  archaeological  resources  on 
those  lands; 

(b)  prepare  a  schedule  for  surveying  lands  that  are  likely  to  con- 
tain the  most  scientifically  valuable  archaeological  resources;  and 

(c)  develop  documents  for  the  report  of  suspected  violations  of 
this  Act  and  establish  when  and  how  those  documents  are  to  be 
completed  by  officers,  employees,  and  agents  of  their  respective 
agencies. 


13  Section  14  was  added  to  the  original  legislation  by  Public  Law  100-555,  Oct.  28, 1988  (102  Stat. 
2778). 
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Abandoned  Shipwreck  Act  of  198714 

AN  ACT  To  establish  the  title  of  States  in  certain  abandoned 
shipwrecks,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
Abandoned  States  of  America  in  Congress  assembled, 

^upwreck  Act  of  Sec  l  shqrt  ^^ 

This  Act  may  be  cited  as  the  'Abandoned  Shipwreck  Act  of 
1987". 

Sec.  2.  FINDINGS. 

The  Congress  finds  that— 

(a)  States  have  the  responsibility  for  management  of  a  broad 
range  of  living  and  nonliving  resources  in  State  waters  and  sub- 
merged lands;  and 

(b)  included  in  the  range  of  resources  are  certain  abandoned 
shipwrecks,  which  have  been  deserted  and  to  which  the  owner 
has  relinquished  ownership  rights  with  no  retention. 

Sec.  3.  DEFINITIONS. 

For  purposes  of  this  Act— 

(a)  the  term  "embedded"  means  firmly  affixed  in  the 
submerged  lands  or  in  coralline  formations  such  that  the  use  of 
tools  of  excavation  is  required  in  order  to  move  the  bottom  sedi- 
ments to  gain  access  to  the  shipwreck,  its  cargo,  and  any  part 
thereof; 

(b)  the  term  "National  Register"  means  the  National  Register 
of  Historic  Places  maintained  by  the  Secretary  of  the  Interior  under 
section  101  of  the  National  Historic  Preservation  Act  (16  U.S. C. 
470a); 

(c)  the  terms  "public  lands",  "Indian  lands",  and  "Indian 
tribe"  have  the  same  meaning  given  the  terms  in  the  Archaeologi- 
cal Resource  Protection  Act  of  1979  (16  U.S.C.  470aa-47011); 

(d)  the  term  "shipwreck"  means  a  vessel  or  wreck,  its  cargo, 
and  other  contents; 

(e)  the  term  "State"  means  a  State  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  and  the  Northern  Mariana  Islands;  and 

(f)  the  term  "submerged  lands"  means  the  lands— 

(1)  that  are  "lands  beneath  navigable  waters,"  as  defined  in 
section  2  of  the  Submerged  Lands  Act  (43  U.S.C.  1301); 

(2)  of  Puerto  Rico,  as  described  in  section  8  of  the  Act  of 
March  2,  1917,  as  amended  (48  U.S.C.  749); 

(3)  of  Guam,  the  Virgin  Islands  and  American  Samoa,  as 
described  in  section  1  of  Public  Law  93-435  (48  U.S.C.  1705);  and 

(4)  of  the  Commonwealth  of  the  Northern  Mariana  Islands, 
as  described  in  section  801  of  Public  Law  94-241  (48  U.S.C.  1681). 


14  The  Abandoned  Shipwreck  Act  of  1987  (43  U.S.C.  2101  et  seq.),  as  set  forth  herein,  consists  of 
Public  Law  100-298  (April  28,  1988). 
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Sec.  4.  RIGHTS  OF  ACCESS. 

(a)  Access  Rights.— In  order  to— 

(1)  clarify  that  State  waters  and  shipwrecks  offer  recreational 
and  educational  opportunities  to  sport  divers  and  other  interested 
groups,  as  well  as  irreplaceable  State  resources  for  tourism,  biolog- 
ical sanctuaries,  and  historical  research;  and 

(2)  provide  that  reasonable  access  by  the  public  to  such  aban- 
doned shipwrecks  be  permitted  by  the  State  holding  title  to  such 
shipwrecks  pursuant  to  section  6  of  this  Act. 

it  is  the  declared  policy  of  the  Congress  that  States  carry  out  their 
responsibilities  under  this  Act  to  develop  appropriate  and  consis- 
tent policies  so  as  to— 

(A)  protect  natural  resources  and  habitat  areas; 

(B)  guarantee  recreational  exploration  of  shipwreck  sites;  and 

(C)  allow  for  appropriate  public  and  private  sector  recovery  of 
shipwrecks  consistent  with  the  protection  of  historical  values  and 
environmental  integrity  of  the  shipwrecks  and  the  sites. 

(b)  Parks  and  Protected  Areas.— In  managing  the  resources  sub- 
ject to  the  provisions  of  this  Act,  States  are  encouraged  to  create 
underwater  parks  or  areas  to  provide  additional  protection  for 
such  resources.  Funds  available  to  States  from  grants  from  the 
Historic  Preservation  Fund  shall  be  available,  in  accordance  with 
the  provisions  of  title  I  of  the  National  Historic  Preservation  Act, 
for  the  study,  interpretation,  protection,  and  preservation  of  his- 
toric shipwrecks  and  properties. 

Sec.  5.  PREPARATION  OF  GUIDELINES. 

(a)  In  order  to  encourage  the  development  of  underwater  parks 
and  the  administrative  cooperation  necessary  for  the  comprehen- 
sive management  of  underwater  resources  related  to  historic  ship- 
wrecks, the  Secretary  of  the  Interior,  acting  through  the  Director  of 
the  National  Park  Service,  shall  within  nine  months  after  the  date 
of  enactment  of  this  Act  prepare  and  publish  guidelines  in  the 
Federal  Register  which  shall  seek  to: 

(1)  maximize  the  enhancement  of  cultural  resources; 

(2)  foster  a  partnership  among  sport  divers,  fishermen,  arche- 
ologists,  salvors,  and  other  interests  to  manage  shipwreck 
resources  of  the  States  and  the  United  States; 

(3)  facilitate  access  and  utilization  by  recreational  interests; 

(4)  recognize  the  interests  of  individuals  and  groups  engaged 
in  shipwreck  discovery  and  salvage. 

(b)  Such  guidelines  shall  be  developed  after  consultation  with 
appropriate  public  and  private  sector  interests  (including  the 
Secretary  of  Commerce,  the  Advisory  Council  on  Historic  Preser- 
vation, sport  divers,  State  Historic  Preservation  Officers,  profes- 
sional dive  operators,  salvors,  archeologists,  historic  preservation- 
ists, and  fishermen). 

(c)  Such  guidelines  shall  be  available  to  assist  States  and  the 
appropriate  Federal  agencies  in  developing  legislation  and  regula- 
tions to  carry  out  their  responsibilities  under  this  Act. 
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Sec.  6.  RIGHTS  OF  OWNERSHIP. 

(a)  United  States  Title.— The  United  States  asserts  title  to  any 
abandoned  shipwreck  that  is— 

(1)  embedded  in  submerged  lands  of  a  State; 

(2)  embedded  in  coralline  formations  protected  by  a  State  on 
submerged  lands  of  a  State;  or 

(3)  on  submerged  lands  of  a  State  and  is  included  in  or  deter- 
mined eligible  for  inclusion  in  the  National  Register. 

(b)  The  public  shall  be  given  adequate  notice  of  the  location  of 
any  shipwreck  to  which  title  is  asserted  under  this  section.  The 
Secretary  of  the  Interior,  after  consultation  with  the  appropriate 
State  Historic  Preservation  Officer,  shall  make  a  written  determina- 
tion that  an  abandoned  shipwreck  meets  the  criteria  for  eligibility 
for  inclusion  in  the  National  Register  of  Historic  Places  under 
clause  (a)(3). 

(c)  Transfer  of  Title  to  States.— The  title  of  the  United  States  to 
any  abandoned  shipwreck  asserted  under  subsection  (a)  of  this 
section  is  transferred  to  the  State  in  or  on  whose  submerged  lands 
the  shipwreck  is  located. 

(d)  Exception.— Any  abandoned  shipwreck  in  or  on  the  public 
lands  of  the  United  States  is  the  property  of  the  United  States 
Government.  Any  abandoned  shipwreck  in  or  on  any  Indian  lands 
is  the  property  of  the  Indian  tribe  owning  such  lands. 

(e)  Reservation  of  Rights.— This  section  does  not  affect  any  right 
reserved  by  the  United  States  or  by  any  State  (including  any  right 
reserved  with  respect  to  Indian  lands)  under— 

(1)  section  3,  5,  or  6  of  the  Submerged  Lands  Act  (43  U.S. C. 
1311,  1313,  and  1314);  or 

(2)  section  19  or  20  of  the  Act  of  March  3,  1899  (33  U.S.C.  414 
and  415). 

Sec  7.  RELATIONSHIP  TO  OTHER  LAWS. 

(a)  Law  of  Salvage  and  the  Law  of  Finds.— The  law  of  salvage  and 
the  law  of  finds  shall  not  apply  to  abandoned  shipwrecks  to  which 
section  6  of  this  Act  applies. 

(b)  Laws  of  the  United  States.— This  Act  shall  not  change  the  laws 
of  the  United  States  relating  to  shipwrecks,  other  than  those  to 
which  this  Act  applies. 

(c)  Effective  Date.— This  Act  shall  not  affect  any  legal  proceeding 
brought  prior  to  the  date  of  enactment  of  this  Act. 
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Native  American  Graves 
Protection  and  Repatriation  Act15 

An  Act  To  provide  for  the  protection  of  Native  American  graves, 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled. 

Sec  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Native  American  Graves 
Protection  and  Repatriation  Act". 

Sec.  2.  DEFINITIONS. 

For  purposes  of  this  Act,  the  term- 

(1)  "burial  site"  means  any  natural  or  prepared  physical  loca- 
tion, whether  originally  below,  on,  or  above  the  surface  of  the 
earth,  into  which  as  a  part  of  the  death  rite  or  ceremony  of  a  cul- 
ture, individual  human  remains  are  deposited. 

(2)  "cultural  affiliation"  means  that  there  is  a  relationship  of 
shared  group  identity  which  can  be  reasonably  traced  historically 
or  prehistorically  between  a  present  day  Indian  tribe  or  Native 
Hawaiian  organization  and  an  identifiable  earlier  group. 

(3)  "cultural  items"  means  human  remains  and- 

(A)  "associated  funerary  objects"  which  shall  mean 
objects  that,  as  a  part  of  the  death  rite  or  ceremony  of  a  culture,  are 
reasonably  believed  to  have  been  placed  with  individual  human 
remains  either  at  the  time  of  death  or  later,  and  both  the  human 
remains  and  associated  funerary  objects  are  presently  in  the  pos- 
session or  control  of  a  Federal  agency  or  museum,  except  that  other 
items  exclusively  made  for  burial  purposes  or  to  contain  human 
remains  shall  be  considered  as  associated  funerary  objects. 

(B)  "unassociated  funerary  objects"  which  shall  mean 
objects  that,  as  a  part  of  the  death  rite  or  ceremony  of  a  culture,  are 
reasonably  believed  to  have  been  placed  with  individual  human 
remains  either  at  the  time  of  death  or  later,  where  the  remains  are 
not  in  the  possession  or  control  of  the  Federal  agency  or  museum 
and  the  objects  can  be  identified  by  a  preponderance  of  the  evi- 
dence as  related  to  specific  individuals  or  families  or  to  known 
human  remains  or,  by  a  preponderance  of  the  evidence,  as  having 
been  removed  from  a  specific  burial  site  of  an  individual  culturally 
affiliated  with  a  particular  Indian  tribe, 

(C)  "sacred  objects"  which  shall  mean  specific  ceremonial 
objects  which  are  needed  by  traditional  Native  American  religious 
leaders  for  the  practice  of  traditional  Native  American  religions  by 
their  present  day  adherents,  and 

(D)  "cultural  patrimony"  which  shall  mean  an  object  hav- 
ing ongoing  historical,  traditional,  or  cultural  importance  central  to 
the  Native  American  group  or  culture  itself,  rather  than  property 
owned  by  an  individual  Native  American,  and  which,  therefore, 
cannot  be  alienated,  appropriated,  or  conveyed  by  any  individual 
regardless  of  whether  or  not  the  individual  is  a  member  of  the 
Indian  tribe  or  Native  Hawaiian  organization  and  such  object  shall 
have  been  considered  inalienable  by  such  Native  American  group 
at  the  time  the  object  was  separated  from  such  group. 


5  The  Native  American  Graves  Protection  and  Repatriation  Act  (25  U.S.C.  3001),  as  set  forth  herein, 
consists  of  Public  Law  101-601  (November  16, 1990). 
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(4)  "Federal  agency"  means  any  department,  agency,  or 
instrumentality  of  the  United  States.  Such  term  does  not  include 
the  Smithsonian  Institution. 

(5)  "Federal  lands"  means  any  land  other  than  tribal  lands 
which  are  controlled  or  owned  by  the  United  States,  including 
lands  selected  by  but  not  yet  conveyed  to  Alaska  Native 
Corporations  and  groups  organized  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  of  1971. 

(6)  "Hui  Malama  I  Na  Kupuna  O  Hawai'i  Nei"  means  the 
nonprofit,  Native  Hawaiian  organization  incorporated  under  the 
laws  of  the  State  of  Hawaii  by  that  name  on  April  17, 1989,  for  the 
purpose  of  providing  guidance  and  expertise  in  decisions  dealing 
with  Native  Hawaiian  cultural  issues,  particularly  burial  issues. 

(7)  "Indian  tribe"  means  any  tribe,  band,  nation,  or  other  orga- 
nized group  or  community  of  Indians,  including  any  Alaska  Native 
village  (as  defined  in,  or  established  pursuant  to,  the  Alaska  Native 
Claims  Settlement  Act),  which  is  recognized  as  eligible  for  the  spe- 
cial programs  and  services  provided  by  the  United  States  to 
Indians  because  of  their  status  as  Indians. 

(8)  "museum"  means  any  institution  or  State  or  local  govern- 
ment agency  (including  any  institution  of  higher  learning)  mat 
receives  Federal  funds  and  has  possession  of,  or  control  over, 
Native  American  cultural  items.  Such  term  does  not  include  the 
Smithsonian  Institution  or  any  other  Federal  agency. 

(9)  "Native  American"  means  of,  or  relating  to,  a  tribe,  peo- 
ple, or  culture  that  is  indigenous  to  the  United  States. 

(10)  "Native  Hawaiian"  means  any  individual  who  is  a 
descendant  of  the  aboriginal  people  who,  prior  to  1778,  occupied 
and  exercised  sovereignty  in  the  area  that  now  constitutes  the  State 
of  Hawaii. 

(11)  "Native  Hawaiian  organization"  means  any  organiza- 
tion which — 

(A)  serves  and  represents  the  interests  of  Native 
Hawaiians, 

(B)  has  as  a  primary  and  stated  purpose  the  provision  of 
services  to  Native  Hawaiians,  and 

(C)  has  expertise  in  Native  Hawaiian  Affairs,  and  shall 
include  the  Office  of  Hawaiian  Affairs  and  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei. 

(12)  "Office  of  Hawaiian  Affairs"  means  the  Office  of 
Hawaiian  Affairs  established  by  the  constitution  of  the  State  of 
Hawaii. 

(13)  "right  of  possession"  means  possession  obtained  with 
the  voluntary  consent  of  an  individual  or  group  that  had  authority 
of  alienation.  The  original  acquisition  of  a  Native  American  unas- 
sociated  funerary  object,  sacred  object  or  object  of  cultural  patrimo- 
ny from  an  Indian  tribe  or  Native  Hawaiian  organization  with  the 
voluntary  consent  of  an  individual  or  group  with  authority  to 
alienate  such  object  is  deemed  to  give  right  of  possession  of  that 
object,  unless  the  phrase  so  defined  would,  as  applied  in  section 
7(c),  result  in  a  Fifth  Amendment  taking  by  the  United  States  as 

£4  determined  by  the  United  States  Claims  Court  pursuant  to  28 


U.S.C.  1491  in  which  event  the  "right  of  possession"  shall  be  as 
provided  under  otherwise  applicable  property  law.  The  original 
acquisition  of  Native  American  human  remains  and  associated 
funerary  objects  which  were  excavated,  exhumed,  or  otherwise 
obtained  with  full  knowledge  and  consent  of  the  next  of  kin  or  the 
official  governing  body  of  the  appropriate  culturally  affiliated 
Indian  tribe  or  Native  Hawaiian  organization  is  deemed  to  give 
right  of  possession  to  those  remains. 

(14)  "Secretary"  means  the  Secretary  of  the  Interior. 

(15)  "tribal  land"  means- 

(A)  all  lands  within  the  exterior  boundaries  of  any  Indian 
reservation; 

(B)  all  dependent  Indian  communities; 

(C)  any  lands  administered  for  the  benefit  of  Native 
Hawaiians  pursuant  to  the  Hawaiian  Homes  Commission  Act, 
1920,  and  section  4  of  Public  Law  86-3. 

25  U.S.C.  3002  SEC  3.  OWNERSHIP. 

(a)  Native  American  Human  Remains  and  Objects. — The  own- 
ership or  control  of  Native  American  cultural  items  which  are 
excavated  or  discovered  on  Federal  or  tribal  lands  after  the  date  of 
enactment  of  this  Act  shall  be  (with  priority  given  in  the  order  list- 
ed)— 

(1)  in  the  case  of  Native  American  human  remains  and  asso- 
ciated funerary  objects,  in  the  lineal  descendants  of  the  Native 
American;  or 

(2)  in  any  case  in  which  such  lineal  descendants  cannot  be 
ascertained,  and  in  the  case  of  unassociated  funerary  objects, 
sacred  objects,  and  objects  of  cultural  patrimony — 

(A)  in  the  Indian  tribe  or  Native  Hawaiian  organization 
on  whose  tribal  land  such  objects  or  remains  were  discovered; 

(B)  in  the  Indian  tribe  or  Native  Hawaiian  organization 
Claims                              which  has  the  closest  cultural  affiliation  with  such  remains  or 

objects  and  which,  upon  notice,  states  a  claim  for  such  remains  or 
objects;  or 

(C)  if  the  cultural  affiliation  of  the  objects  cannot  be  rea- 
sonably ascertained  and  if  the  objects  were  discovered  on  Federal 
land  that  is  recognized  by  a  final  judgment  of  the  Indian  Claims 
Commission  or  the  United  States  Court  of  Claims  as  the  aboriginal 
land  of  some  Indian  tribe — 

(1)  in  the  Indian  tribe  that  is  recognized  as  aboriginally  occu- 
pying the  area  in  which  the  objects  were  discovered,  if  upon  notice, 
such  tribe  states  a  claim  for  such  remains  or  objects,  or 

(2)  if  it  can  be  shown  by  a  preponderance  of  the  evidence 
that  a  different  tribe  has  a  stronger  cultural  relationship  with  the 
remains  or  objects  than  the  tribe  or  organization  specified  in  para- 
graph (1),  in  the  Indian  tribe  that  has  the  strongest  demonstrated 
relationship,  if  upon  notice,  such  tribe  states  a  claim  for  such 
remains  or  objects. 
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Regulations  ^  Unclaimed  Native  American  Human  Remains  and 

Objects. — Native  American  cultural  items  not  claimed  under  sub- 
section (a)  shall  be  disposed  of  in  accordance.,  with  regulations 
promulgated  by  the  Secretary-  in  consultation  with  the  review 
committee  established  under  section  8,-Native  American  groups, 
representatives  of  museums  and  the  scientific  community. 

(c)  Intentional  Excavation  and  Removal  of  Native  American 
Human  Remains  and  Objects. — The  intentional  removal  from  or 
excavation  of  Native  American  cultural  items  from  Federal  or  trib- 
al lands  for  purposes  of  discovery,  study,  or  removal  of  such  items 
is  permitted  only  if — 

(1)  such  items  are  excavated  or  removed  pursuant  to  a  per- 
mit issued  under  section  4  of  the  Archaeological  Resources 
Protection  Act  of  1979  (93  Stat.  721;  16  U.S.C.  470aa  et  seq.)  which 
shall  be  consistent  with  this  Act; 

(2)  such  items  are  excavated  or  removed  after  consultation 
with  or,  in  the  case  of  tribal  lands,  consent  of  the  appropriate  (if 
any)  Indian  tribe  or  Native  Hawaiian  organization; 

(3)  the  ownership  and  right  of  control  of  the  disposition  of 
such  items  shall  be  as  provided  in  subsections  (a)  and  (b);  and 

(4)  proof  of  consultation  or  consent  under  paragraph  (2)  is 
shown. 

(d)  Inadvertent  Discovery  of  Native  American  Remains  and 
Objects. — 

(1)  Any  person  who  knows,  or  has  reason  to  know,  that  such 
person  has  discovered  Native  American  cultural  items  on  Federal 
or  tribal  lands-after  the  date  of  enactment  of  this  Act  shall  notify,  in 
writing,  the  Secretary  of  the  Department,  or  head  of  any  other 
agency  or  instrumentality  of  the  United  States,  having  primary 
management  authority  with  respect  to  Federal  lands  and  the 
appropriate  Indian  tribe  or  Native  Hawaiian  organization  with 
respect  to  tribal  lands,  if  known  or  readily  ascertainable,  and,  in 
the  case  of  lands  that  have  been  selected  by  an  Alaska  Native 
Corporation  or  group  organized  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  of  1971,  the  appropriate  corporation  or 
group.  If  the  discovery  occurred  in  connection  with  an  activity, 
including  (but  not  limited  to)  construction,  mining,  logging,  and 
agriculture,  the  person  shall  cease  the  activity  in  the  area  of  the  dis- 
covery, make  a  reasonable  effort  to  protect  the  items  discovered 
before  resuming  such  activity,  and  provide  notice  under  this  sub- 
section. Following  the  notification  under  this  subsection,  and  upon 
certification  by  the  Secretary  of  the  department  or  the  head  of  any 
agency  or  instrumentality  of  the  United  States  or  the  appropriate 
Indian  tribe  or  Native  Hawaiian  organization  that  notification  has 
been  received,  the  activity  may  resume  after  30  days  of  such 
certification. 

(2)  The  disposition  of  and  control  over  any  cultural  items 
excavated  or  removed  under  this  subsection  shall  be  determined  as 
provided  for  in  this  section. 

(3)  If  the  Secretary  of  the  Interior  consents,  the  responsibili- 
ties (in  whole  or  in  part)  under  paragraphs  (1)  and  (2)  of  the 
Secretary  of  any  department  (other  than  the  Department  of  the 


Interior)  or  the  head  of  any  other  agency  or  instrumentality  may  be 
delegated  to  the  Secretary  with  respect  to  any  land  managed  by 
such  other  Secretary  or  agency  head. 

(e)  Relinquishment. — Nothing  in  this  section  shall  prevent  the 
governing  body  of  an  Indian  tribe  or  Native  Hawaiian  organiza- 
tion from  expressly  relinquishing  control  over  any  Native 
American  human  remains,  or  title  to  or  control  over  any  funerary 
object,  or  sacred  object. 

Sec.  4.  ILLEGAL  TRAFFICKING. 

(a)  Illegal  Trafficking.— Chapter  53  of  title  18,  United  States 
Code,  is  amended  by  adding  at  the  end  thereof  the  following  new 
section: 

"§  1170.  Illegal  Trafficking  in  Native  American  Human  Remains 
and  Cultural  Items 

"(a)  Whoever  knowingly  sells,  purchases,  uses  for  profit,  or 
transports  for  sale  or  profit,  the  human  remains  of  a  Native 
American  without  the  right  of  possession  to  those  remains  as  pro- 
vided in  the  Native  American  Graves  Protection  and  Repatriation 
Act  shall  be  fined  in  accordance  with  this  title,  or  imprisoned  not 
more  than  12  months,  or  both,  and  in  the  case  of  a  second  or  subse- 
quent violation,  be  fined  in  accordance  with  this  title,  or  impris- 
oned not  more  than  5  years,  or  both. 

"(b)  Whoever  knowingly  sells,  purchases,  uses  for  profit,  or 
transports  for  sale  or  profit  any  Native  American  cultural  items 
obtained  in  violation  of  the  Native  American  Grave  Protection  and 
Repatriation  Act  shall  be  fined  in  accordance  with  this  title,  impris- 
oned not  more  than  one  year,  or  both,  and  in  the  case  of  a  second 
or  subsequent  violation,  be  fined  in  accordance  with  this  title, 
imprisoned  not  more  than  5  years,  or  both/'. 

(c)  Table  of  Contents. — The  table  of  contents  for  chapter  53  of 
title  18,  United  States  Code,  is  amended  by  adding  at  the  end 
thereof  the  following  new  item: 

"1170,  Illegal  Trafficking  in  Native  American  Human  Remains  and 
Cultural  Items." 

Museums  Sec.  5.  INVENTORY  FOR  HUMAN  REMAINS  AND  ASSOCIAT- 

25  U.S.C.  3003  ED  FUNERARY  OBJECTS. 

(a)  In  General. — Each  Federal  agency  and  each  museum  which 
has  possession  or  control  over  holdings  or  collections  of  Native 
American  human  remains  and  associated  funerary  objects  shall 
compile  an  inventory  of  such  items  and,  to  the  extent  possible 
based  on  information  possessed  by  such  museum  or  Federal 
agency,  identify  the  geographical  and  cultural  affiliation  of  such 
item. 

(b)  Requirements. — 

(1)  The  inventories  and  identifications  required  under  sub- 
section (a)  shall  be — 

(A)  completed  in  consultation  with  tribal  government  and 
Native  Hawaiian  organization  officials  and  traditional  religious 
leaders; 
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(B)  completed  by  not  later  than  the  date  that  is  5  years 
after  the  date  of  enactment  of  this  Act,  and 

(C)  made  available  both  during  the  time  they  are  being 
conducted  and  afterward  to  a  review  committee  established  under 
section  8. 

(2)  Upon  request  by  an  Indian  tribe  or  Native  Hawaiian 
organization  which  receives  or  should  have  received  notice,  a 
museum  or  Federal  agency  shall  supply  additional  available  docu- 
mentation to  supplement  the  information  required  by  subsection 
(a)  of  this  section.  The  term  "documentation"  means  a  summary  of 
existing  museum  or  Federal  agency  records,  including  inventories 
or  catalogues,  relevant  studies,  or  other  pertinent  data  for  the  limit- 
ed purpose  of  determining  the  geographical  origin,  cultural  affilia- 
tion, and  basic  facts  surrounding  acquisition  and  accession  of 
Native  American  human  remains  and  associated  funerary  objects 
subject  to  this  section.  Such  term  does  not  mean,  and  this  Act  shall 
not  be  construed  to  be  an  authorization  for,  the  initiation  of  new 
scientific  studies  of  such  remains  and  associated  funerary  objects 
or  other  means  of  acquiring  or  preserving  additional  scientific 
information  from  such  remains  and  objects. 

(c)  Extension  of  Time  for  Inventory. — Any  museum  which  has 
made  a  good  faith  effort  to  carry  out  an  inventory  and  identifica- 
tion under  this  section,  but  which  has  been  unable  to  complete  the 
process,  may  appeal  to  the  Secretary  for  an  extension  of  the  time 
requirements  set  forth  in  subsection  (b)(1)(B).  The  Secretary  may 
extend  such  time  requirements  for  any  such  museum  upon  a  find- 
ing of  good  faith  effort.  An  indication  of  good  faith  shall  include 
the  development  of  a  plan  to  carry  out  the  inventory  and  identifi- 
cation process. 

(d)  Notification — 

(1)  If  the  cultural  affiliation  of  any  particular  Native 
American  human  remains  or  associated  funerary  objects  is  deter- 
mined pursuant  to  this  section,  the  Federal  agency  or  museum  con- 
cerned shall,  not  later  than  6  months  after  the  completion  of  the 
inventory,  notify  the  affected  Indian  tribes  or  Native  Hawaiian 
organizations. 

(2)  The  notice  required  by  paragraph  (1)  shall  include  infor- 
mation— 

(A)  which  identifies  each  Native  American  human 
remains  or  associated  funerary  objects  and  the  circumstances  sur- 
rounding its  acquisition; 

(B)  which  lists  the  human  remains  or  associated  funerary 
objects  that  are  clearly  identifiable  as  to  tribal  origin;  and 

(C)  which  lists  the  Native  American  human  remains  and 
associated  funerary  objects  that  are  not  clearly  identifiable  as  being 
culturally  affiliated  with  that  Indian  tribe  or  Native  Hawaiian 
organization,  but  which,  given  the  totality  of  circumstances  sur- 
rounding acquisition  of  the  remains  or  objects,  are  determined  by  a 
reasonable  belief  to  be  remains  or  objects  culturally  affiliated  with 
the  Indian  tribe  or  Native  Hawaiian  organization. 
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(3)  A  copy  of  each  notice  provided  under  paragraph  (1)  shall 
be  sent  to  the  Secretary  who  shall  publish  each  notice  in  the 
Federal  Register. 

(e)  Inventory. — For  the  purposes  of  this  section,  the  term 
"inventory"  means  a  simple  itemized  list  that  summarizes  the 
information  called  for  by  this  section. 

Sec.  6.  SUMMARY  FOR  UNASSOCIATED  FUNERARY  OBJECTS, 
SACRED  OBJECTS,  AND  CULTURAL  PATRIMONY. 

(a)  In  General. — Each  Federal  agency  or  museum  which  has 
possession  or  control  over  holdings  or  collections  of  Native 
American  unassociated  funerary  objects,  sacred  objects,  or  objects 
of  cultural  patrimony  shall  provide  a  written  summary  of  such 
objects  based  upon  available  information  held  by  such  agency  or 
museum.  The  summary  shall  describe  the  scope  of  the  collection, 
kinds  of  objects  included,  reference  to  geographical  location, 
means  and  period  of  acquisition  and  cultural  affiliation,  where 
readily  ascertainable. 

(b)  Requirements. — 

(1)  The  summary  required  under  subsection  (a)  shall  be — 

(A)  in  lieu  of  an  object-by-object  inventory; 

(B)  followed  by  consultation  with  tribal  government  and 
Native  Hawaiian  organization  officials  and  traditional  religious 
leaders;  and 

(C)  completed  by  not  later  than  the  date  that  is  3  years 
after  the  date  of  enactment  of  this  Act. 

(2)  Upon  request,  Indian  Tribes  and  Native  Hawaiian  organi- 
zations shall  have  access  to  records,  catalogues,  relevant  studies  or 
other  pertinent  data  for  the  limited  purposes  of  deterrnining  the 
geographic  origin,  cultural  affiliation,  and  basic  facts  surrounding 
acquisition  and  accession  of  Native  American  objects  subject  to  this 
section.  Such  information  shall  be  provided  in  a  reasonable  manner 
to  be  agreed  upon  by  all  parties. 

Sec.  7.  REPATRIATION. 

(a)  Repatriation  of  Native  American  Human  Remains  and 
Objects  Possessed  or  Controlled  by  Federal  Agencies  and 
Museums. — 

(1)  If,  pursuant  to  section  5,  the  cultural  affiliation  of  Native 
American  human  remains  and  associated  funerary  objects  with  a 
particular  Indian  tribe  or  Native  Hawaiian  organization  is  estab- 
lished, then  the  Federal  agency  or  museum,  upon  the  request  of  a 
known  lineal  descendant  of  the  Native  American  or  of  the  tribe  or 
organization  and  pursuant  to  subsections  (b)  and  (e)  of  this  section, 
shall  expeditiously  return  such  remains  and  associated  funerary 
objects. 

(2)  If,  pursuant  to  section  6,  the  cultural  affiliation  with  a  par- 
ticular Indian  tribe  or  Native  Hawaiian  organization  is  shown  with 
respect  to  unassociated  funerary  objects,  sacred  objects  or  objects  of 
cultural  patrimony,  then  the  Federal  agency  or  museum,  upon  the 
request  of  the  Indian  tribe  or  Native  Hawaiian  organization  and 
pursuant  to  subsections  (b),  (c)  and  (e)  of  this  section,  shall  expedi- 
tiously return  such  objects. 
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(3)  The  return  of  cultural  items  covered  by  this  Act  shall  be  in 
consultation  with  the  requesting  lineal  descendant  or  tribe  or  orga- 
nization to  determine  the  place  and  manner  of  delivery  of  such 
items. 

(4)  Where  cultural  affiliation  of  Native  American  human 
remains  and  funerary  objects  has  not  been  established  in  an  inven- 
tory prepared  pursuant  to  section  5,  or  the  summary  pursuant  to 
section  6,  or  where  Native  American  human  remains  and  funerary 
objects  are  not  included  upon  any  such  inventory,  then,  upon 
request  and  pursuant  to  subsections  (b)  and  (e)  and,  in  the  case  of 
unassociated  funerary  objects,  subsection  (c),  such  Native 
American  human  remains  and  funerary  objects  shall  be  expedi- 
tiously returned  where  the  requesting  Indian  tribe  or  Native 
Hawaiian  organization  can  show  cultural  affiliation  by  a  prepon- 
derance of  the  evidence  based  upon  geographical,  kinship,  biologi- 
cal, archaeological,  anthropological,  linguistic,  folkloric,  oral  tradi- 
tional, historical,  or  other  relevant  information  or  expert  opinion. 

(5)  Upon  request  and  pursuant  to  subsections  (b),  (c)  and  (e), 
sacred  objects  and  objects  of  cultural  patrimony  shall  be  expedi- 
tiously returned  where — 

(A)  the  requesting  party  is  the  direct  lineal  descendant  of 
an  individual  who  owned  the  sacred  object; 

(B)  the  requesting  Indian  tribe  or  Native  Hawaiian  organi- 
zation can  show  that  the  object  was  owned  or  controlled  by  the 
tribe  or  organization;  or 

(C)  the  requesting  Indian  tribe  or  Native  Hawaiian  orga- 
nization can  show  that  the  sacred  object  was  owned  or  controlled 
by  a  member  thereof,  provided  that  in  the  case  where  a  sacred 
object  was  owned  by  a  member  thereof,  there  are  no  identifiable 
lineal  descendants  of  said  member  or  the  lineal  descendent,  upon 
notice,  have  failed  to  make  a  claim  for  the  object  under  this  Act. 

(b)  Scientific  Study. — If  the  lineal  descendant,  Indian  tribe,  or 
Native  Hawaiian  organization  requests  the  return  of  culturally 
affiliated  Native  American  cultural  items,  the  Federal  agency  or 
museum  shall  expeditiously  return  such  items  unless  such  items 
are  indispensable  for  completion  of  a  specific  scientific  study,  the 
outcome  of  which  would  be  of  major  benefit  to  the  United  States. 
Such  items  shall  be  returned  by  no  later  than  90  days  after  the  date 
on  which  the  scientific  study  is  completed. 

(c)  Standard  of  Repatriation. — If  a  known  lineal  descendant  or 
an  Indian  tribe  or  Native  Hawaiian  organization  requests  the 
return  of  Native  American  unassociated  funerary  objects,  sacred 
objects  or  objects  of  cultural  patrimony  pursuant  to  this  Act  and 
presents  evidence  which,  if  standing  alone  before  the  introduction 
of  evidence  to  the  contrary,  would  support  a  finding  that  the 
Federal  agency  or  museum  did  not  have  the  right  of  possession, 
then  such  agency  or  museum  shall  return  such  objects  unless  it  can 
overcome  such  inference  and  prove  that  it  has  a  right  of  possession 
to  the  objects. 

(d)  Sharing  of  Information  by  Federal  Agencies  and 
Museums. — Any  Federal  agency  or  museum  shall  share  what 
information  it  does  possess  regarding  the  object  in  question  with 
the  known  lineal  descendant,  Indian  tribe,  or  Native  Hawaiian 
organization  to  assist  in  making  a  claim  under  this  section. 


(e)  Competing  Claims. — Where  there  are  multiple  requests  for 
repatriation  of  any  cultural  item  and,  after  complying  with  the 
requirements  of  this  Act,  the  Federal  agency  or  museum  cannot 
clearly  determine  which  requesting  party  is  the  most  appropriate 
claimant,  the  agency  or  museum  may  retain  such  item  until  the 
requesting  parties  agree  upon  its  disposition  or  the  dispute  is  oth- 
erwise resolved  pursuant  to  the  provisions  of  this  Act  or  by  a  court 
of  competent  jurisdiction. 

(f)  Museum  Obligation. — Any  museum  which  repatriates  any 
item  in  good  faith  pursuant  to  this  Act  shall  not  be  liable  for  claims 
by  an  aggrieved  party  or  for  claims  of  breach  of  fiduciary  duty, 
public  trust,  or  violations  of  state  law  that  are  inconsistent  with  the 
provisions  of  this  Act. 


25  U.S.C.  3006  SEC.  8.  REVIEW  COMMITTEE. 


(a)  Establishment. — Within  120  days  after  the  date  of  enactment 
of  this  Act,  the  Secretary  shall  establish  a  committee  to  monitor  and 
review  the  implementation  of  the  inventory  and  identification  pro- 
cess and  repatriation  activities  required  under  sections  5,  6  and  7. 

(b)  Membership — 

(1)  The  Committee  established  under  subsection  (a)  shall  be 
composed  of  7  members, 

(A)  3  of  whom  shall  be  appointed  by  the  Secretary  from 
nominations  submitted  by  Indian  tribes,  Native  Hawaiian  organi- 
zations, and  traditional  Native  American  religious  leaders  with  at 
least  2  of  such  persons  being  traditional  Indian  religious  leaders; 

(B)  3  of  whom  shall  be  appointed  by  the  Secretary  from 
nominations  submitted  by  national  museum  organizations  and  sci- 
entific organizations;  and 

(C)  1  who  shall  be  appointed  by  the  Secretary  from  a  list 
of  persons  developed  and  consented  to  by  all  of  the  members 
appointed  pursuant  to  subparagraphs  (A)  and  (B) 

(2)  The  Secretary  may  not  appoint  Federal  officers  or 
employees  to  the  committee. 

(3)  In  the  event  vacancies  shall  occur,  such  vacancies  shall  be 
filled  by  the  Secretary  in  the  same  manner  as  the  original  appoint- 
ment within  90  days  of  the  occurrence  of  such  vacancy. 

(4)  Members  of  the  committee  established  under  subsection 
(a)  shall  serve  without  pay,  but  shall  be  reimbursed  at  a  rate  equal 
to  the  daily  rate  for  GS-18  of  the  General  Schedule  for  each  day 
(including  travel  time)  for  which  the  member  is  actually  engaged 
in  committee  business.  Each  member  shall  receive  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  in  accordance  with  sec- 
tions 5702  and  5703  of  title  5,  United  States  Code. 

(c)  Responsibilities. — The  committee  established  under  subsec- 
tion (a)  shall  be  responsible  for- 

(1)  designating  one  of  the  members  of  the  committee  as 
chairman; 

(2)  monitoring  the  inventory  and  identification  process  con- 
ducted under  sections  5  and  6  to  ensure  a  fair,  objective  considera- 
tion and  assessment  of  all  available  relevant  information  and 
evidence; 
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(3)  upon  the  request  of  any  affected  party,  reviewing  and 
making  findings  related  to- 

(A)  the  identity  or  cultural  affiliation  of  cultural  items,  or 

(B)  the  return  of  such  items; 

(4)  facilitating  the  resolution  of  any  disputes  among  Indian 
tribes,  Native  Hawaiian  organizations,  or  lineal  descendants  and 
Federal  agencies  or  museums  relating  to  the  return  of  such  items 
including  convening  the  parties  to  the  dispute  if  deemed  desirable; 

(5)  compiling  an  inventory  of  culturally  unidentifiable 
human  remains  that  are  in  the  possession  or  control  of  each 
Federal  agency  and  museum  and  recommending  specific  actions 
for  developing  a  process  for  disposition  of  such  remains; 

(6)  consulting  with  Indian  tribes  and  Native  Hawaiian  orga- 
nizations and  museums  on  matters  within  the  scope  of  the  work  of 
the  committee  affecting  such  tribes  or  organizations; 

(7)  consulting  with  the  Secretary  in  the  development  of  regu- 
lations to  carry  out  this  Act; 

(8)  performing  such  other  related  functions  as  the  Secretary  - 
may  assign  to  the  committee;  and 

(9)  making  recommendations,  if  appropriate,  regarding 
future  care  of  cultural  items  which  are  to  be  repatriated. 

(d)  Any  records  and  findings  made  by  the  review  committee 
pursuant  to  this  Act  relating  to  the  identity  or  cultural  affiliation  of 
any  cultural  items  and  the  return  of  such  items  may  be  admissible 
in  any  action  brought  under  section  15  of  this  Act. 

(e)  Recommendations  and  Report. — The  committee  shall  make 
the  recommendations  under  paragraph  (c)(5)  in  consultation  with 
Indian  tribes  and  Native  Hawaiian  organizations  and  appropriate 
scientific  and  museum  groups. 

(f)  Access. — The  Secretary  shall  ensure  that  the  committee 
established  under  subsection  (a)  and  the  members  of  the  commit- 
tee have  reasonable  access  to  Native  American  cultural  items 
under  review  and  to  associated  scientific  and  historical  documents. 

(g)  Duties  of  Secretary. — The  Secretary  shall — 

Regulations  (1)  establish  such  rules  and  regulations  for  the  committee  as 

may  be  necessary,  and 

(2)  provide  reasonable  administrative  and  staff  support  nec- 
essary for  the  deliberations  of  the  committee. 

(h)  Annual  Report. — The  committee  established  under  subsec- 
tion (a)  shall  submit  an  annual  report  to  the  Congress  on  the 
progress  made,  and  any  barriers  encountered,  in  implementing 
this  section  during  the  previous  year. 

(i)  Termination. — The  committee  established  under  subsection 
(a)  shall  terminate  at  the  end  of  the  120-day  period  beginning  on 
the  day  the  Secretary  certifies,  in  a  report  submitted  to  Congress, 
that  the  work  of  the  committee  has  been  completed. 
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Museums  Sec.  9.  PENALTY. 

25  USC  3007 

*  *   *  (a)  Penalty. — Any  museum  that  fails  to  comply  with  the 

requirements  of  this  Act  may  be  assessed  a  civil  penalty  by  the 
Secretary  of  the  Interior  pursuant  to  procedures  established  by  the 
Secretary  through  regulation.  A  penalty  assessed  under  this  sub- 
section shall  be  determined  on  the  record  after  opportunity  for  an 
agency  hearing.  Each  violation  under  this  subsection  shall  be  a  sep- 
arate offense. 

(b)  Amount  of  Penalty. — The  amount  of  a  penalty  assessed 
under  subsection  (a)  shall  be  determined  under  regulations  pro- 
mulgated pursuant  to  this  Act,  taking  into  account,  in  addition  to 
other  factors — 

(1)  the  archaeological,  historical,  or  commercial  value  of  the 
item  involved; 

(2)  the  damages  suffered,  both  economic  and  noneconomic, 
by  an  aggrieved  party,  and 

(3)  the  number  of  violations  that  have  occurred. 

Courts  (c)  Actions  To  Recover  Penalties. — If  any  museum  fails  to  pay 

an  assessment  of  a  civil  penalty  pursuant  to  a  final  order  of 
the  Secretary  that  has  been  issued  under  subsection  (a)  and  not 
appealed  or  after  a  final  judgment  has  been  rendered  on  appeal  of 
such  order,  the  Attorney  General  may  institute  a  civil  action  in  an 
appropriate  district  court  of  the  United  States  to  collect  the  penalty. 
In  such  action,  the  validity  and  amount  of  such  penalty  shall  not  be 
subject  to  review. 

(d)  Subpoenas. — In  hearings  held  pursuant  to  subsection  (a), 
subpoenas  may  be  issued  for  the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  relevant  papers,  books,  and  docu- 
ments. Witnesses  so  summoned  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  to  witnesses  in  the  courts  of  the  United 
States. 

25  U.S.C.  3008  Sec.  10.  GRANTS. 

(a)  Indian  Tribes  and  Native  Hawaiian  Organizations. — The 
Secretary  is  authorized  to  make  grants  to  Indian  tribes  and  Native 
Hawaiian  organizations  for  the  purpose  of  assisting  such  tribes 
and  organizations  in  the  repatriation  of  Native  American  cultural 
items. 

(b)  Museums. — The  Secretary  is  authorized  to  make  grants  to 
museums  for  the  purpose  of  assisting  the  museums  in  conducting 
the  inventories  and  identification  required  under  sections  5  and  6. 

25  U.S.C.  3009  Sec.  11.  SAVINGS  PROVISIONS. 

Nothing  in  this  Act  shall  be  construed  to — 

(1)  limit  the  authority  of  any  Federal  agency  or  museum  to — 

(A)  return  or  repatriate  Native  American  cultural  items  to 
Indian  tribes,  Native  Hawaiian  organizations,  or  individuals,  and 

(B)  enter  into  any  other  agreement  with  the  consent  of  the 
culturally  affiliated  tribe  or  organization  as  to  the  disposition  of,  or 
control  over,  items  covered  by  this  Act; 

(2)  delay  actions  on  repatriation  requests  that  are  pending  on 
the  date  of  enactment  of  this  Act; 
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(3)  deny  or  otherwise  affect  access  to  any  court; 

(4)  limit  any  procedural  or  substantive  right  which  may  oth- 
erwise be  secured  to  individuals  or  Indian  tribes  or  Native 
Hawaiian  organizations;  or 

(5)  limit  the  application  of  any  State  or  Federal  law  pertain- 
ing to  theft  or  stolen  property. 

25  U.S.C.  3010  SEC.  12.  SPECIAL  RELATIONSHIP  BETWEEN  FEDERAL 

GOVERNMENT  AND  INDIAN  TRIBES. 

This  Act  reflects  the  unique  relationship  between  the  Federal 
Government  and  Indian  tribes  and  Native  Hawaiian  organizations 
and  should  not  be  construed  to  establish  a  precedent  with  respect 
to  any  other  individual,  organization  or  foreign  government. 

25  U.S.C.  3011  Sec.  13.  REGULATIONS 

The  Secretary  shall  promulgate  regulations  to  carry  out  this  Act 
within  12  months  of  enactment. 

25  U.S.C.  3012  SEC.  14.  AUTHORIZATION  OF  APPROPRIATIONS. 

There  is  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  this  Act. 

25  U.S.C.  3013  SEC.  15.  ENFORCEMENT. 

The  United  States  district  courts  shall  have  jurisdiction  over  any 
action  brought  by  any  person  alleging  a  violation  of  this  Act  and 
shall  have  the  authority  to  issue  such  orders  as  may  be  necessary  to 
enforce  the  provisions  of  this  Act. 

Approved  November  16,1990. 


LEGISLATIVE  HISTORY— H.R.  5237: 


•  HOUSE  REPORTS:  No.  101-877  (Comm.  on  Interior  and 
Insular  Affairs). CONGRESSIONAL  RECORD,  Vol.  136  (1990): 

Oct.  22,  considered  and  passed  House. 

Oct.  25,  considered  and  passed  Senate;  passage  vitiated. 

Oct.  26.  reconsidered  and  passed  Senate,  amended. 

Oct.  27,  House  concurred  in  Senate  amendment. 
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Laws  Governing  Federal  Preservation  Tax 
Incentives 

Since  1976  the  Internal  Revenue  Code  has  contained  incentives 
to  stimulate  investment  in  income-producing  historic  buildings. 
Currently  the  Internal  Revenue  Code  provides  for  a  20%  invest- 
ment tax  credit  for  the  substantial  rehabilitation  of  historic  build- 
ings for  depreciable  uses  such  as  for  commercial,  industrial,  or 
rental  residential  purposes,  and  a  10%  tax  credit  for  the  substantial 
rehabilitation  for  nonresidential  but  depreciable  purposes  of  build- 
ings built  before  1936.  There  is  no  investment  tax  credit  for  owner- 
occupied  residences. The  preservation  tax  incentives  are  available 
for  any  qualified  project  that  the  Secretary  of  the  Interior  desig- 
nates a  certified  rehabilitation  of  a  certified  historic  structure.  Certifica- 
tion requests  are  made  through  the  appropriate  State  Historic  Pres- 
ervation Office  to  the  National  Park  Service;  to  qualify  for  the  tax 
incentives  a  property  owner  must  have  certification  of  both  the 
historic  structure  and  the  completed  rehabilitation. 

The  Internal  Revenue  Code  also  permits  income  and  estate  tax 
deductions  for  charitable  contributions  of  partial  interests  in  his- 
toric property.  Generally,  the  donation  of  a  qualified  real  property 
interest  to  preserve  a  historically  important  land  area  or  a  certified 
historic  structure  meets  the  test  of  a  charitable  contribution  for  con- 
servation purposes.  For  purposes  of  the  charitable  contribution 
provisions  only,  a  certified  historic  structure  need  not  be  depreciable 
to  qualify,  may  be  a  structure  other  than  a  building,  and  may  also 
be  a  remnant  of  a  building,  such  as  a  facade,  if  that  is  all  that 
remains,  and  may  include  the  land  area  on  which  it  is  located. 

The  Internal  Revenue  Service  is  responsible  for  all  procedures, 
legal  determinations,  and  rules  and  regulations  governing  the  tax 
consequences  of  the  historic  preservation  provisions  of  the  Internal 
Revenue  Code  that  follow. 
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Section  47  of  the  Internal  Revenue  Code16 
(Rehabilitation  Credit) 

SEC.  47.  Rehabilitation  Credit. 

(a)  General  Rule.  For  purposes  of  section  46,  the  rehabilitation 
credit  for  any  taxable  year  is  the  sum  of 

(1)  10  percent  of  the  qualified  rehabilitation  expenditures  with 
respect  to  any  qualified  rehabilitated  building  other  than  a  certified 
historic  structure,  and 

(2)  20  percent  of  the  qualified  rehabilitation  expenditures  with 
respect  to  any  certified  historic  structure. 

(b)  When  Expenditures  Taken  into  Account. 

(1)  In  general.  Qualified  rehabilitation  expenditures  with 
respect  to  any  qualified  rehabilitated  building  shall  be  taken  into 
account  for  the  taxable  year  in  which  such  qualified  rehabilitated 
building  is  placed  in  service. 

(2)  Coordination  with  subsection  (d).  The  amount  which  would 
(but  for  this  paragraph)  be  taken  into  account  under  paragraph  (1) 
with  respect  to  any  qualified  rehabilitated  building  shall  be 
reduced  (but  not  below  zero)  by  any  amount  of  qualified  rehabili- 
tation expenditures  taken  into  account  under  subsection  (d)  by  the 
taxpayer  or  a  predecessor  of  the  taxpayer  (or,  in  the  case  of  a  sale 
and  leaseback  described  in  section  50(a)(2)(C),  by  the  lessee),  to  the 
extent  any  amount  so  taken  into  account  has  not  been  required  to 
be  recaptured  under  section  50(a). 

(c)  Definitions.  For  purposes  of  this  section 
(1)  Qualified  rehabilitated  building. 

(A)  In  general.  The  term  'qualified  rehabilitated  building' 
means  any  building  (and  its  structural  components)  if 

(i)  such  building  has  been  substantially  rehabilitated, 

(ii)  such  building  was  placed  in  service  before  the  begin- 
ning of  the  rehabilitation, 

(iii)  in  the  case  of  any  building  other  than  a  certified  his- 
toric structure,  in  the  rehabilitation  process 

(I)  50  percent  or  more  of  the  existing  external  walls  of 
such  building  are  retained  in  place  as  external  walls, 

(II)  75  percent  or  more  of  the  existing  external  walls  of 
such  building  are  retained  in  place  as  internal  or  external  walls,  and 

(III)  75  percent  or  more  of  the  existing  internal  struc- 
tural framework  of  such  building  is  retained  in  place,  and 

(iv)  depreciation  (or  amortization  in  lieu  of  depreciation) 
is  allowable  with  respect  to  such  building. 

(B)  Building  must  be  first  place  in  service  before  1936.  In  the 
case  of  a  building  other  than  a  certified  historic  structure,  a  build- 
ing shall  not  be  a  qualified  rehabilitated  building  unless  the  build- 
ing was  first  placed  in  service  before  1936. 

16  This  section  of  Public  Law  101-508,  Title  XI,  subsection  11801(c)(8)(A),  11813(a)  (November  5, 1990) 
is  the  current  version  of  the  certified  rehabilitation  section  previously  contained  in  Section  48(g)  of 
the  Internal  Revenue  Code  of  1986.  This  title  is  not  an  official  short  title  but  is  merely  a  popular 
name  for  the  convenience  of  the  reader;  Section  47  has  no  official  short  title.  Section  47  of  the 
Internal  Revenue  Code  (104  Stat.  1388-536, 1388-541),  as  set  forth  herein,  is  codified  as  26  U.S.C.  47. 
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(C)  Substantially  rehabilitated  defined. 

(i)  In  general.  For  purposes  of  subparagraph  (A)(i),  a 
building  shall  be  treated  as  having  been  substantially  rehabilitated 
only  if  the  qualified  rehabilitation  expenditures  during  the  24- 
month  period  selected  by  the  taxpayer  (at  the  time  and  in  the  man- 
ner prescribed  by  regulation)  and  ending  with  or  within  the  tax- 
able year  exceed  the  greater  of 

(I)  the  adjusted  basis  of  such  building  (and  its  structur- 
al components),  or 

(II)  $5,000. 

The  adjusted  basis  of  the  building  (and  its  structural  compo- 
nents) shall  be  determined  as  of  the  beginning  of  the  1st  day  of 
such  24-month  period,  or  of  the  holding  period  of  the  building, 
whichever  is  later.  For  purposes  of  the  preceding  sentence,  the 
determination  of  the  beginning  of  the  holding  period  shall  be  made 
without  regard  to  any  reconstruction  by  the  taxpayer  in  connection 
with  the  rehabilitation. 

(ii)  Special  rule  for  phased  rehabilitation.  In  the  case  of 
any  rehabilitation  which  may  reasonably  be  expected  to  be  com- 
pleted in  phases  set  forth  in  architectural  plans  and  specifications 
completed  before  the  rehabilitation  begins,  clause  (i)  shall  be 
applied  by  substituting  '60-month  period7  for  '24-month  period'. 

(iii)  Lessees.  The  Secretary  shall  prescribe  by  regulation 
rules  for  applying  this  subparagraph  to  lessees. 

(D)  Reconstruction.  Rehabilitation  includes  reconstruction. 
(2)  Qualified  rehabilitation  expenditure  defined. 

(A)  In  general.  The  term  'qualified  rehabilitation  expendi- 
ture' means  any  amount  properly  chargeable  to  capital  account 

(i)  for  property  for  which  depreciation  is  allowable  under 
section  168  and  which  is 

(I)  nonresidential  real  property, 

(II)  residential  rental  property, 

(III)  real  property  which  has  a  class  life  of  more  than 
12.5  years,  or 

(IV)  an  addition  or  improvement  to  property  described 
in  subclause  (I),  (II),  or  (III),  and 

(ii)  in  connection  with  the  rehabilitation  of  a  qualified 
rehabilitated  building. 

(B)  Certain  expenditures  not  included.  The  term  'qualified 
rehabilitation  expenditure'  does  not  include 

(i)  Straight  line  depreciation  must  be  used.  Any  expendi- 
ture with  respect  to  which  the  taxpayer  does  not  use  the  straight 
line  method  over  a  recovery  period  determined  under  subsection 
(c)  or  (g)  of  section  168.  The  preceding  sentence  shall  not  apply  to 
any  expenditure  to  the  extent  the  alternative  depreciation  system 
of  section  168(g)  applies  to  such  expenditure  by  reason  of  subpara- 
graph (B)  or  (C)  of  section  168(g)(1). 
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(ii)  Cost  of  acquisition.  The  cost  of  acquiring  any  building 
or  interest  therein. 

(iii)  Enlargements.  Any  expenditure  attributable  to  the 
enlargement  of  an  existing  building. 

(iv)  Certified  historic  structure,  etc.  Any  expenditure 
attributable  to  the  rehabilitation  of  a  certified  historic  structure  or  a 
building  in  a  registered  historic  district,  unless  the  rehabilitation  is 
a  certified  rehabilitation  (within  the  meaning  of  subparagraph  (C)). 
The  preceding  sentence  shall  not  apply  to  a  building  in  a  registered 
historic  district  if 

(I)  such  building  was  not  a  certified  historic  structure, 

(II)  the  Secretary  of  the  Interior  certified  to  the 
Secretary  that  such  building  is  not  of  historic  significance  to  the 
district,  and 

(III)  if  the  certified  referred  to  in  subclause  (II)  occurs 
after  the  beginning  of  the  rehabilitation  of  such  building,  the  tax- 
payer certified  to  the  Secretary  that,  at  the  beginning  of  such  reha- 
bilitation, he  in  good  faith  was  not  aware  of  the  requirements  of 
subclause  (II). 

(v)  Tax-exempt  use  property. 

(I)  In  general.  Any  expenditure  in  connection  with  the 
rehabilitation  of  a  building  which  is  allocable  to  the  portion  of  such 
property  which  is  (or  may  reasonably  be  expected  to  be)  tax- 
exempt  use  property  (within  the  meaning  of  section  168(h)). 

(II)  Clause  not  to  apply  for  purposes  of  paragraph 
(1)(C).  This  clause  shall  not  apply  for  purposes  of  determining 
under  paragraph  (1)(C)  whether  a  building  has  been  substantially 
rehabilitated. 

(vi)  Expenditures  of  lessee.  Any  expenditure  of  a  lessee 
of  a  building  if,  on  the  date  the  rehabilitation  is  completed,  the 
remaining  term  of  the  lease  (determined  without  regard  to  any 
renewal  periods)  is  less  than  the  recovery  period  determined  under 
section  168(c). 

(C)  Certified  rehabilitation.  For  purposes  of  subparagraph 
(B),  the  term  'certified  rehabilitation'  means  any  rehabilitation  of  a 
certified  historic  structure  which  the  Secretary  of  the  Interior  has 
certified  to  the  Secretary  as  being  consistent  with  the  historic  char- 
acter of  such  property  or  the  district  in  which  such  property  is 
located. 

(D)  Nonresidential  real  property;  residential  rental  property; 
class  life.  For  purposes  of  subparagraph  (A),  the  terms  'nonresi- 
dential real  property,'  'residential  rental  property,'  and  'class  life' 
have  the  respective  meanings  given  such  terms  by  section  168. 

(3)  Certified  historic  structure  defined. 

(A)  In  general.  The  term  'certified  historic  structure'  means 
any  building  (and  its  structural  components)  which 

(i)  is  listed  in  the  National  Register,  or 

(ii)  is  located  in  a  registered  historic  district  and  is  certi- 
fied by  the  Secretary  of  the  interior  to  the  Secretary  as  being  of  his- 
toric significance  to  the  district. 
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(B)  Registered  historic  district.  The  term  'registered  historic 
district'  means 

(i)  any  district  listed  in  the  National  Register,  and 

(ii)  any  district 

(I)  which  is  designated  under  a  statute  of  the  appropri- 
ate State  or  local  government,  if  such  statute  is  certified  by  the 
Secretary  of  the  Interior  to  the  Secretary  as  containing  criteria 
which  will  substantially  achieve  the  purpose  of  preserving  and 
rehabilitation  buildings  of  historic  significance  to  the  district,  and 

(II)  which  is  certified  by  the  Secretary  of  the  Interior  to 
the  Secretary  as  meeting  substantially  all  of  the  requirement  for  the 
listing  of  districts  in  the  National  Register. 

(d)  Progress  Expenditures. 

(1)  In  general.  In  the  case  of  any  building  to  which  this  subsec- 
tion applies,  except  as  provided  in  paragraph  (3) 

(A)  if  such  building  is  self-rehabilitated  property,  any  quali- 
fied rehabilitation  expenditure  with  respect  to  such  building  shall 
be  taken  into  account  for  the  taxable  year  for  which  such  expendi- 
ture is  properly  chargeable  to  capital  account  with  respect  to  such 
building,  and 

(B)  if  such  building  is  not  self-rehabilitated  property,  any 
qualified  rehabilitation  expenditure  with  respect  to  such  building 
shall  be  taken  into  account  for  the  taxable  year  in  which  paid. 

(2)  Property  to  which  subsection  applies. 

(A)  In  general.  This  subsection  shall  apply  to  any  building 
which  is  being  rehabilitated  by  or  for  the  taxpayer  if 

(i)  the  normal  rehabilitation  period  for  such  building  is  2 
years  or  more,  and 

(ii)  it  is  reasonable  to  expect  that  such  building  will  be  a 
qualified  rehabilitated  building  in  the  hands  of  the  taxpayer  when 
it  is  placed  in  service. 

Clauses  (i)  and  (ii)  shall  be  applied  on  the  basis  of  facts  known 
as  of  the  close  of  the  taxable  year  of  the  taxpayer  in  which  the  reha- 
bilitation begins  (or,  if  later,  at  the  close  of  the  first  taxable  year  to 
which  an  election  under  this  subsection  applies). 

(B)  Normal  rehabilitation  period.  For  purposes  of  subpara- 
graph (A),  the  term  'normal  rehabilitation  period'  means  the  peri- 
od reasonably  expected  to  be  required  for  the  rehabilitation  of  the 
building 

(i)  beginning  with  the  date  on  which  physical  work  on  the 
rehabilitation  begins  (or,  if  later,  the  first  day  of  the  first  taxable 
year  to  which  an  election  under  this  subsection  applies),  and 

(ii)  ending  on  the  date  on  which  it  is  expected  that  the 
property  will  be  available  for  placing  in  service. 

(3)  Special  rules  for  applying  paragraph  (1).  For  purposes  of 
paragraph  (1) 

(A)  Component  parts,  etc.  Property  which  is  to  be  a  compo- 
nent part  of,  or  is  otherwise  to  be  included  in,  any  building  to 
which  this  subsection  applies  shall  be  taken  into  account 
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(i)  at  a  time  not  earlier  than  the  time  at  which  it  becomes 
irrevocably  devoted  to  use  in  the  building,  and 

(ii)  as  if  (at  the  time  referred  to  in  clause  (i))  the  taxpayer 
had  expended  an  amount  equal  to  that  portion  of  the  cost  to  the 
taxpayer  of  such  component  or  other  property  which,  for  purposes 
of  this  subpart,  is  properly  chargeable  (during  such  taxable  year)  to 
capital  account  with  respect  to  such  building. 

(B)  Certain  borrowing  disregarded.  Any  amount  borrowed 
directly  or  indirectly  by  the  taxpayer  from  the  person  rehabilitating 
the  property  for  him  shall  not  be  treated  as  an  amount  expended 
for  such  rehabilitation. 

(C)  Limitation  for  buildings  which  are  not  self -rehabilitated. 

(i)  In  general.  In  the  case  of  a  building  which  is  not  self- 
rehabilitated,  the  amount  taken  into  account  under  paragraph 
(1)(B)  for  any  taxable  year  shall  not  exceed  the  amount  which  rep- 
resents the  portion  of  the  overall  cost  to  the  taxpayer  of  the  rehabil- 
itation which  is  properly  attributable  to  the  portion  of  the  rehabili- 
tation which  is  completed  during  such  taxable  year. 

(ii)  Carry-over  of  certain  amounts.  In  the  case  of  a  build- 
ing which  is  not  a  self -rehabilitated  building,  if  for  the  taxable  year 

(I)  the  amount  which  (but  for  clause  (i))  would  have 
been  taken  into  account  under  paragraph  (1)(B)  exceeds  the  limita- 
tion of  clause  (i),  then  the  amount  of  such  excess  shall  be  taken  into 
account  under  paragraph  (1)(B)  for  the  succeeding  taxable  year,  or 

(II)  the  limitation  of  clause  (i)  exceeds  the  amount 
taken  into  account  under  paragraph  (1)(B),  then  the  amount  of 
such  excess  shall  increase  the  limitation  of  clause  (i)  for  the  suc- 
ceeding taxable  year. 

(D)  Determination  of  percentage  of  completion.  The  deter- 
mination under  subparagraph  (C)(i)  of  the  portion  of  the  overall 
cost  to  the  taxpayer  of  the  rehabilitation  which  is  properly  attribut- 
able to  rehabilitation  completed  during  any  taxable  year  shall  be 
made,  under  regulations  prescribed  by  the  Secretary,  on  the  basis 
of  engineering  or  architectural  estimates  or  on  the  basis  of  cost 
accounting  records.  Unless  the  taxpayer  establishes  otherwise  by 
clear  and  convincing  evidence,  the  rehabilitation  shall  be  deemed 
to  be  completed  not  more  rapidly  than  ratably  over  the  normal 
rehabilitation  period. 

(E)  No  progress  expenditures  for  certain  prior  periods.  No 
qualified  rehabilitation  expenditures  shall  be  taken  into  account 
under  this  subsection  for  any  period  before  the  first  day  of  the  first 
taxable  year  to  which  an  election  under  this  subsection  applies. 

(F)  No  progress  expenditures  for  property  for  year  it  is 
placed  in  service,  etc.  In  the  case  of  any  building,  no  qualified 
rehabilitation  expenditures  shall  be  taken  into  account  under  this 
subsection  for  the  earlier  of 

(i)  the  taxable  year  in  which  the  building  is  placed  in  ser- 
vice, or 

(ii)  the  first  taxable  year  for  which  recapture  is  required 
under  section  50(a)(2)  with  respect  to  such  property,  or  for  any  tax- 
able year  thereafter. 
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(4)  Self-rehabilitated  building.  For  purposes  of  this  subsection, 
the  term  'self -rehabilitated  building'  means  any  building  if  it  is  rea- 
sonable to  believe  that  more  than  half  of  the  qualified  rehabilita- 
tion expenditures  for  such  building  will  be  made  directly  by  the 
taxpayer. 

(5)  Election.  This  subsection  shall  apply  to  any  taxpayer  only  if 
such  taxpayer  has  made  an  election  under  this  paragraph.  Such  an 
election  shall  apply  to  the  taxable  year  for  which  made  and  all  sub- 
sequent taxable  years.  Such  an  election,  once  made,  may  be 
revoked  only  with  the  consent  of  the  Secretary. 
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purposes 


Section  170(h)  of  the  Internal  Revenue  Code  of  198617 
(Qualified  Conservation  Contributions) 

Sec.  170(h)  Qualified  Conservation  Contribution 

(1)  In  General.  For  purposes  of  subsection  (f)(3)(B)(iii),  the  term 
"qualified  conservation  contribution"  means  a  contribution 

(A)  of  a  qualified  real  property  interest, 

(B)  to  a  qualified  organization, 

(C)  exclusively  for  conservation  purposes. 

(2)  Qualified  Real  Property  Interest.  For  purposes  of  this  sub- 
section, the  term  "qualified  real  property  interest"  means  any 
of  the  following  interest  in  real  property: 

(A)  the  entire  interest  of  the  donor  other  than  a  qualified 
mineral  interest, 

(B)  a  remainder  interest,  and 

(C)  a  restriction  (granted  in  perpetuity)  on  the  use  which 
may  be  made  of  the  real  property. 

(3)  Qualified  Organization.  For  purposes  of  paragraph  (1),  the 
term  "qualified  organization"  means  an  organization  which 

(A)  is  described  in  clause  (v)  or  (vi)  of  subsection  (b)(1)(A), 
or 

(B)  is  described  in  section  501(c)(3)  and 

(i)  meets  the  requirements  of  section  509(a)(2),  or 

(ii)  meets  the  requirements  of  section  509(a)(3)  and  is  con- 
trolled by  an  organization  described  in  subparagraph  (A) 
or  in  clause  (i)  of  this  subparagraph. 

(4)  Conservation  Purpose  Defined. 

(A)  In  general.  For  purposes  of  this  subsection,  the  term 
"conservation  purpose"  means 

(i)  the  preservation  of  land  areas  for  outdoor  recreation 
by,  or  the  education  of,  the  general  public, 

(ii)  the  protection  of  relatively  natural  habitat  of  fish,  wild- 
life, or  plants,  or  similar  ecosystem, 

(iii)  the  preservation  of  open  space  (including  farmland 
and  forest  land)  where  such  preservation  is 

(I)  for  the  scenic  enjoyment  of  the  general  public,  or 

(II)  pursuant  to  a  clearly  delineated  Federal,  State,  or 
local  governmental  conservation  policy,  and  will  yield  a 
significant  public  benefit,  or 

(iv)  the  preservation  of  an  historically  important  land  area 
or  a  certified  historic  structure. 

(B)  Certified  Historic  Structure.  For  purposes  of  subpara- 
graph (A)(iv),  the  term  "certified  historic  structure"  means 
any  building,  structure,  or  land  area  which 
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17  This  tide  is  not  an  official  short  title  but  is  merely  a  popular  name  for  the  convenience  of  the 
reader;  Section  170(h)  has  no  official  short  title.  Section  170(h)  of  the  Internal  Revenue  Code  of  1986 
(94  Stat.  3204),  as  set  forth  herein,  is  codified  as  26  U.S.C  170(h). 


(i)  is  listed  in  the  National  Register,  or 

(ii)  is  located  in  a  registered  historic  district  (as  defined  in 
47(c)(3)(B)  and  is  certified  by  the  Secretary  of  the  Interior  to  the 
Secretary  as  being  of  historic  significance  to  the  district. 

A  building,  structure,  or  land  area  satisfies  the  preceding  sen- 
tence if  it  satisfies  such  sentence  either  at  the  time  of  the  transfer  or 
on  the  due  date  (including  extensions)  for  filing  the  transferor's 
return  under  this  chapter  for  the  taxable  year  in  which  the  transfer 
is  made. 

Conveyance  in  (5)  Exclusively  for  Conservation  Purposes.  For  purposes  of  this 

perpetuity  subsection 

(A)  Conservation  Purposes  Must  Be  Protected.  A  contribu- 
tion shall  not  be  treated  as  exclusively  for  conservation  purposes 
unless  the  conservation  purpose  is  protected  in  perpetuity. 

(B)  No  Surface  Mining  Permitted. 

(i)  In  general.  Except  as  provided  in  clause  (ii),  in  the  case 
of  a  contribution  of  any  interest  where  there  is  a  retention  of  a 
qualified  mineral  interest,  subparagraph  (A)  shall  not  be  treated  as 
met  if  at  any  time  there  may  be  extraction  or  removal  of  minerals 
by  any  surface  mining  method. 

(ii)  Special  rule.  With  respect  to  any  contribution  of  prop- 
erty in  which  the  ownership  of  the  surface  estate  and  mineral  inter- 
ests were  separated  before  June  13, 1976,  and  remain  so  separated, 
subparagraph  (A)  shall  be  treated  as  met  if  the  probability  of  sur- 
face rnining  occurring  on  such  property  is  so  remote  as  to  be  negli- 
gible. 

(6)  Qualified  Mineral  Interest.  For  purposes  of  this  subsection, 
the  term  "qualified  mineral  interest"  means 

(A)  subsurface  oil,  gas  or  other  minerals,  and 

(B)  the  right  to  access  to  such  minerals. 
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Other  Major  Federal  Historic  Preservation  Laws 

In  addition  to  the  basic  authorities  governing  the  historic  preserva- 
tion activities  under  the  jurisdiction  of  the  Secretary  of  the  Interior, 
the  National  Environmental  Policy  Act  of  1969  obligates  Federal 
agencies  to  consider  the  environmental  effects  of  their  projects  as 
part  of  the  Federal  planning  process.  Important  historic  and  cul- 
tural aspects  of  our  national  heritage  are  explicitly  included  as  ele- 
ments of  our  national  environment  that  merit  preservation  in 
accordance  with  the  provisions  of  the  National  Environmental 
Policy  Act.  The  Act  also  directs  Federal  agencies  to  consult  with 
agencies  having  special  expertise  (National  Park  Service  and  the 
Advisory  Council  on  Historic  Preservation)  as  part  of  the  environ- 
mental impact  statement  process. 

In  addition,  there  are  a  number  of  other  laws  which  direct  specific 
Federal  agencies  to  consider  historic  preservation  in  conjunction 
with  their  own  mandated  programs.  The  most  important  of  these 
involve  the  Department  of  Transportation,  the  General  Services 
Administration,  and  the  National  Railroad  Passenger  Corporation 
(Amtrak).  Both  Amtrak  and  the  General  Services  Administration 
are  directed  to  give  special  consideration  to  the  use  of  historic  or 
architecturally  significant  properties.  The  Amtrak  Improvement 
Act  of  1974  authorizes  the  Federal  railroad  transportation  agencies 
and  the  National  Endowment  for  the  Arts  to  provide  both  grants 
and  technical  assistance  to  public  and  private  organizations  and 
entities  for  the  preservation  and  reuse  of  historic  railroad  stations 
by  the  "conversion  of  railroad  passenger  terminals  into  intermodal 
transportation  terminals  and  civic  and  cultural  activity  centers." 
The  Public  Buildings  Cooperative  Use  Act  of  1976  authorizes  the 
General  Services  Administration  to  "acquire  and  utilize  space  in 
suitable  buildings  of  historical,  architectural  or  cultural  significance 
unless  such  space  would  not  prove  feasible  and  prudent." 

One  of  the  strongest  Federal  historic  preservation  protections  is 
known  as  Section  303  of  the  amended  Department  of  Transporta- 
tion Act.  Under  this  provision,  the  Department  of  Transportation  is 
prohibited  from  using  any  historic  sites  (private  or  public)  for 
Federal  or  Federally-assisted  highway  purposes  unless  (1)  there  is 
no  prudent  and  feasible  alternative  to  the  use  of  such  land,  and 

(2)  all  possible  planning  to  minimize  harm  is  accomplished. 

Finally,  there  are  myriad  federal  housing  and  community  develop- 
ment laws,  primarily  involving  the  Department  of  Housing  and 
Urban  Development  and  the  various  Federal  credit  institutions, 
which  are  too  numerous  to  include  in  this  publication.  The  pro- 
grams authorized  under  these  laws  generally  include:  (1)  Federal 
loan  insurance  or  guarantees  from  conventional  lending  institu- 
tions; (2)  Federal  regulation  of  the  credit  and  banking  industry; 

(3)  Federal  grants  for  community  development;  (4)  Federal  assis- 
tance to  local  agencies  for  public  housing;  and  (5)  Federal  subsi- 
dies to  low-income  families  for  housing.  Information  on  these  laws 
may  be  obtained  from  the  Department  of  Housing  and  Urban 
Development. 
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Section  303  of  the  Amended  Department  of 
Transportation  Act18 

Sec.  303.  Policy  on  lands,  wildlife  and  waterfowl  refuges,  and  his- 
toric sites 

(a)  It  is  the  policy  of  the  United  States  Government  that  special 
effort  should  be  made  to  preserve  the  natural  beauty  of  the  coun- 
tryside and  public  park  and  recreation  lands,  wildlife  and  water- 
fowl refuges,  and  historic  sites. 

(b)  The  Secretary  of  Transportation  shall  cooperate  and  consult 
with  the  Secretaries  of  the  Interior,  Housing  and  Urban 
Development,  and  Agriculture,  and  with  the  States,  in  developing 
transportation  plans  and  programs  that  include  measures  to  main- 
tain or  enhance  the  natural  beauty  of  lands  crossed  by  transporta- 
tion activities  or  facilities. 

(c)  The  Secretary  may  approve  a  transportation  program  or 
project  (other  than  any  project  for  a  park  road  or  parkway  under 
section  204  of  title  23)  requiring  the  use  of  publicly  owned  land  of  a 
public  park,  recreation  area,  or  wildlife  and  waterfowl  refuge  of 
national,  State,  or  local  significance,  or  land  of  an  historic  site  of 
national,  State,  or  local  significance  (as  determined  by  the  Federal, 
State,  or  local  officials  having  jurisdiction  over  the  park,  area, 
refuge,  or  site)  only  if — 

(1)  there  is  no  prudent  and  feasible  alternative  to  using  that 
land;  and 

(2)  the  program  or  project  includes  all  possible  planning  to 
rrtinimize  harm  to  the  park,  recreation  area,  wildlife  and  waterfowl 
refuge,  or  historic  site  resulting  from  the  use. 

Addendum 

The  Intermodal  Surface  Transportation  Efficiency  Act  (ISTEA), 
Public  Law  102-240,  enacted  in  1991  is  a  6-year  reauthorization  of 
federally  funded  transportation  programs.  The  Act  restructures 
highways  into  one  National  Highway  System  and  directs  funding 
to  states  through  a  block-grant  type  program.  Ten  percent  of  the 
funding  has  been  set  aside  for  transportation  enhancements  and 
may  be  used  on  ten  different  activities,  six  of  which  are  preserva- 
tion related. 


303,  Public  Law  100-17, 1987.  It  was  previously  cited  as  Section  4(0  of  49  U.S.C.  1653(f). 
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National 
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Policies  and  goals 


Preservation  of 
historic,  cultural, 
and  natural  heritage 


National  Environmental  Policy  Act  of  196919 

AN  ACT  To  establish  a  national  policy  for  the  environment,  to 
provide  for  the  establishment  of  a  Council  on  Environmental 
Quality,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as 
the  "National  Environmental  Policy  Act  of  1969." 

PURPOSE 

Sec.  2.  The  purposes  of  this  Act  are:  To  declare  a  national  policy 
which  will  encourage  productive  and  enjoyable  harmony  between 
man  and  his  environment;  to  promote  efforts  which  will  prevent 
or  eliminate  damage  to  the  environment  and  biosphere  and  stimu- 
late the  health  and  welfare  of  man;  to  enrich  the  understanding  of 
the  ecological  systems  and  natural  resources  important  to  the 
Nation;  and  to  establish  a  Council  on  Environment  Quality. 

TITLE  I 

Declaration  of  National  Environmental  Policy 

Sec.  101(a)  The  Congress,  recognizing  the  profound  impact  of 
man's  activity  on  the  interrelations  of  all  components  of  the  natural 
environment,  particularly  the  profound  influences  of  population 
growth,  high-density  urbanization,  industrial  expansion,  resource 
exploitation,  and  new  and  expanding  technological  advances  and 
recognizing  further  the  critical  importance  of  restoring  and  main- 
taining environmental  quality  to  the  overall  welfare  and  develop- 
ment of  man,  declares  that  it  is  the  continuing  policy  of  the 
Federal  Government,  in  cooperation  with  State  and  local  govern- 
ments, and  other  concerned  public  and  private  organizations,  to 
use  all  practicable  means  and  measures,  including  financial  and 
technical  assistance,  in  a  manner  calculated  to  foster  and  promote 
the  general  welfare,  to  create  and  maintain  conditions  under 
which  man  and  nature  can  exist  in  productive  harmony,  and  fulfill 
the  social,  economic,  and  other  requirements  of  present  and  future 
generations  of  Americans. 

(b)  In  order  to  carry  out  the  policy  set  forth  in  this  Act,  it  is  the 
continuing  responsibility  of  the  Federal  Government  to  use  all 
practicable  means,  consistent  with  other  essential  considerations  of 
national  policy,  to  improve  and  coordinate  Federal  plans,  func- 
tions, programs,  and  resources  to  the  end  that  the  Nation  may 

(1)  fulfill  the  responsibilities  of  each  generation  as  trustee  of 
the  environment  for  succeeding  generations; 

(2)  assure  for  all  Americans  safe,  healthful,  productive,  and 
esthetically  and  culturally  pleasing  surroundings; 

(3)  attain  the  widest  range  of  beneficial  uses  of  the  environ- 
ment without  degradation,  risk  to  health  or  safety,  or  other 
undesirable  and  unintended  consequences; 

(4)  preserve  important  historic,  cultural,  and  natural  aspects  of 
our  national  heritage,  and  maintain,  wherever  possible,  an 
environment  which  supports  diversity  and  variety  of  individ- 
ual choice; 
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tions as  set  forth  herein,  consists  of  Public  Law  91-190  (January  1, 1970),  and  amendments  thereto. 
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(5)  achieve  a  balance  between  population  and  resource  use 
which  will  permit  high  standards  of  living  and  a  wide  sharing 
of  life's  amenities;  and 

(6)  enhance  the  quality  of  renewable  resources  and  approach 
the  maximum  attainable  recycling  of  depletable  resources. 

(c)  The  Congress  recognizes  that  each  person  should  enjoy  a 
healthful  environment  and  that  each  person  has  a  responsibility  to 
contribute  to  the  preservation  and  enhancement  of  the  environment. 

Sec.  102.  The  Congress  authorizes  and  directs  that,  to  the  fullest 
extent  possible:  (1)  the  policies,  regulations,  and  public  laws  of  the 
United  States  shall  be  interpreted  and  administered  in  accordance 
with  the  policies  set  forth  in  this  Act,  and  (2)  all  agencies  of  the 
Federal  Government  shall 

(A)  utilize  a  systemic,  interdisciplinary  approach  which  will 
insure  the  integrated  use  of  the  natural  and  social  sciences  and  the 
environmental  design  arts  in  planning  and  in  decisionmaking 
which  may  have  an  impact  on  man's  environment; 

(B)  identify  and  develop  methods  and  procedures  in  consulta- 
tion with  the  Council  on  Environmental  Quality  established  by 
title  II  of  this  Act,  which  will  insure  that  presently  unquantified 
environmental  amenities  and  values  may  be  given  appropriate 
consideration  in  decisionmaking  along  with  economic  and  techni- 
cal considerations; 

(C)  include  in  every  recommendation  or  report  on  proposals  for 
legislation  and  other  major  Federal  actions  significantly  affecting 
the  quality  of  the  human  environment,  a  detailed  statement  by  the 
responsible  official  on 

(i)  the  environment  impact  of  the  proposed  action, 

(ii)  any  adverse  environmental  effects  which  cannot  be 
avoided  should  the  proposal  be  implemented, 

(iii)  alternatives  to  the  proposed  action, 

(iv)  the  relationship  between  local  short-term  uses  of  man's 
environment  and  the  maintenance  and  enhancement  of  long- 
term  productivity,  and, 

(v)  any  irreversible  and  irretrievable  commitments  of  resources 
which  would  be  involved  in  the  proposed  action  should  it  be 
implemented. 

Prior  to  making  any  detailed  statement,  the  responsible  Federal  offi- 
cial shall  consult  with  and  obtain  the  comments  of  any  Federal 
agency  which  has  jurisdiction  by  law  or  special  expertise  with  respect 
to  any  environmental  impact  involved.  Copies  of  such  statement  and 
the  comments  and  views  of  the  appropriate  Federal,  State,  and  local 
agencies,  which  are  authorized  to  develop  and  enforce  environmental 
standards,  shall  be  made  available  to  the  President,  the  Council  on 
Environmental  Quality  and  to  the  public  as  provided  in  section  552  of 
Title  5,  United  States  Code,  and  shall  accompany  the  proposal 
through  the  existing  agency  review  processes; 
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Amtrak  Improvement  Act  of  197420 

(i)(l)  The  Secretary  shall  provide  financial,  technical,  and  advi- 
sory assistance  in  accordance  with  this  subsection  for  the  purpose 
of  (A)  promoting  on  a  feasibility  demonstration  basis  the  conver- 
sion of  not  less  man  three  railroad  passenger  terminals  into  inter- 
modal  transportation  terminals;  (B)  preserving  railroad  passenger 
terminals  that  have  a  reasonable  likelihood  of  being  converted  or 
otherwise  maintained  pending  the  formulation  of  plans  for  reuse; 
(C)  acquiring  and  utilizing  space  in  suitable  buildings  of  historic  or 
architectural  significance,  unless  the  use  of  such  space  would  not 
prove  feasible  and  prudent  compared  with  available  alternatives; 
and  (D)  stimulating  State  and  local  governments,  local  and  region- 
al transportation  authorities,  common  carriers,  philanthropic  orga- 
nizations, and  other  responsible  persons  to  develop  plans  for  the 
conversion  of  railroad  passenger  terminals  into  intermodal  trans- 
portation terminals  and  civic  and  cultural  activity  centers. 

(2)  Financial  assistance  for  the  purposes  set  forth  in  paragraph 
(1)(A)  of  this  subsection  shall  be  granted  in  accordance  with  the 
following  criteria:  (A)  the  railroad  terminal  can  be  converted  to 
accommodate  such  other  modes  of  transportation  as  the  Secretary 
deems  appropriate,  including  motorbus  transportation,  mass  tran- 
sit (rail  or  rubber  tire),  and  airline  ticket  offices  and  passenger  ter- 
minal providing  direct  transportation  to  area  airports;  (B)  the  rail- 
road passenger  terminal  is  listed  on  the  National  Register  of 
Historic  Places  maintained  by  the  Secretary  of  the  Interior;  (C)  the 
architectural  integrity  of  the  railroad  passenger  terminal  will  be 
preserved  and  such  judgment  is  concurred  in  by  consultants  rec- 
ommended by  the  Chairman  of  the  National  Endowment  of  the 
Arts  and  the  Advisory  Council  on  Historic  Preservation  and 
retained  for  this  purpose  by  the  Secretary;  (D)  to  the  extent  practi- 
cable, the  use  of  station  facilities  for  transportation  purposes  may 
be  combined  with  use  for  other  civic  and  cultural  activities,  espe- 
cially when  such  use  is  recommended  by  the  Advisory  Council  on 
Historic  Preservation  or  the  Chairman  of  the  National  Endowment 
for  the  Arts,  or  the  consultants  retained  by  the  Secretary  upon  their 
recommendation;  and  (E)  the  railroad  passenger  terminal  and  the 
conversion  project  meet  such  other  criteria  as  the  Secretary  shall 
develop  and  promulgate  in  consultation  with  the  Chairman  of  the 
National  Endowment  of  the  Arts  and  the  Advisory  council  on 
Historic  Preservation.  Any  grant  made  by  the  Secretary  under  this 
paragraph  shall  not  exceed  80  per  centum  of  the  total  cost  of  con- 
version of  a  railroad  passenger  terminal  into  an  intermodal  trans- 
portation terminal. 

(3)  Financial  assistance  for  the  purpose  set  forth  in  paragraph 
(1)(B)  of  this  subsection  may  be  granted  in  accordance  with  regula- 
tions, to  any  responsible  person  (including  a  governmental  entity) 
who  is  empowered  by  applicable  law,  qualified,  prepared,  and 
committed,  on  an  interim  basis  pending  the  formulation  of  plans 
for  reuse,  to  maintain  (and  prevent  the  demolition,  dismantling,  or 
further  deterioration  of)  a  railroad  passenger  terminal:  Provided 
That  (A)  such  terminal  has,  in  the  opinion  of  the  Secretary,  a  rea- 
sonable likelihood  of  being  converted  to  or  conditioned  for  reuse 


20  The  Amtrak  Improvement  Act  of  1974  (49  U.S.C.  1653),  portions  as  set  forth  herein,  consists  of 
Public  Law  93-496  (October  28, 1974)  and  amendments  thereto. 


as  an  intermodal  transportation  terminal,  a  civic  or  cultural  activi- 
ties, center,  or  both;  and  (B)  planning  activity  aimed  at  conversion 
or  reuse  has  commenced  and  is  proceeding  in  a  competent  manner. 
Funds  appropriated  for  the  purposes  of  this  paragraph  and  para- 
graph (1)(B)  of  this  subsection  shall  be  expended  in  the  manner 
most  likely  to  maximize  the  preservation  of  railroad  passenger  ter- 
minals capable  reasonably  of  conversion  to  intermodal  transporta- 
tion terminals  or  terminals  capable  reasonably  of  conversion  to 
intermodal  transportation  terminals  or  which  are  listed  in  the 
National  Register  of  Historic  Places  maintained  by  the  Secretary  of 
the  Interior  or  which  are  recommended  (on  the  basis  of  architectur- 
al integrity  and  quality)  by  the  Chairman  of  the  National 
Endowment  for  the  Arts  or  the  Advisory  Council  on  Historic 
Preservation.  The  amount  of  the  Federal  share  of  any  grant  under 
this  paragraph  shall  not  exceed  80  per  centum  of  the  total  cost  of 
such  interim  maintenance  for  a  period  not  to  exceed  five  years. 

(4)  Acquisitions  made  for  the  purpose  set  forth  in  paragraph 
(1)(C)  of  this  subsection  shall  be  made  only  after  consultation  with 
the  chairman  of  the  National  Endowment  for  the  Arts  and  the 
Advisory  Council  on  Historic  Preservation. 

(5)  Financial  assistance  for  the  purpose  set  forth  in  paragraph 
(1)(D)  of  this  subsection  may  be  granted,  in  accordance  with  regu- 
lations, to  a  qualified  person  (including  a  governmental  entity) 
who  is  prepared  to  develop  practicable  plans  meeting  the  zoning, 
land  use,  and  other  requirements  of  the  applicable  State  and  local 
jurisdictions  in  which  the  rail  passenger  terminal  is  located  as  well 
as  requirements  under  this  subsection;  who  shall  incorporate  into 
the  designs  and  plans  proposed  for  the  conversion  of  such  terminal 
into  an  intermodal  transportation  terminal,  a  civic  or  cultural  cen- 
ter, or  both,  features  which  reasonably  appear  likely  to  attract  pri- 
vate investors  willing  to  undertake  the  implementation  of  such 
planned  conversion  and  its  subsequent  maintenance  and  opera- 
tion; and  who  shall  complete  the  designs  and  plans  for  such  con- 
version within  such  time  period  as  the  Secretary  establishes.  In 
making  grants  under  this  paragraph,  the  Secretary  shall  give  pref- 
erential consideration  to  applicants  whose  completed  designs  and 
plans  will  be  implemented  and  effectuated  within  three  years  after 
the  date  of  completion.  Funds  appropriated  for  the  purpose  of  this 
paragraph  and  paragraph  (1)(D)  of  this  subsection  shall  be  expend- 
ed in  the  manner  most  likely  to  maximize  the  conversion  and  con- 
tinued public  use  of  railroad  passenger  terminals  which  are  listed 
in  the  National  Register  of  Historic  Places  maintained  by  the 
Secretary  of  the  Interior  or  which  are  recommended  (on  the  basis 
of  architectural  integrity  and  quality)  by  the  Advisory  Council  on 
Historic  Preservation  or  the  Chairman  of  the  National  Endowment 
for  the  Arts.  The  amount  of  the  Federal  share  of  any  grant  under 
this  paragraph  shall  not  exceed  80  per  centum  of  the  total  cost  of 
the  project  or  undertaking  for  which  the  financial  assistance  is  pro- 
vided. 

Regulations  (6)  Within  ninety  days  after  October  28, 1974,  the  Secretary  shall 

issue,  and  may  from  time  to  time  amend,  regulations  with  respect 
to  financial  assistance  under  this  subsection  and  procedures  for  the 


award  of  such  assistance.  Each  application  for  assistance  under 
this  subsection  shall  be  made  in  writing  in  such  form  and  with 
such  content  and  others  submissions  as  the  Secretary  shall 


require.21 


Preservation  of  (7)  The  National  Railroad  Passenger  Corporation  shall  give 

historic  stations  preference  to  using  station  facilities  that  would  preserve  buildings 

of  historical  and  architectural  significance. 


21  The  regulations  are  contained  in  49  CFR  Part  256. 
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Public  Buildings  Cooperative  Use  Act  of  197622 

AN  ACT  To  amend  the  Public  Buildings  Act  of  1959  in  order  to 
preserve  buildings  of  historical  or  architectural  significance 
through  their  use  for  Federal  public  building  purposes,  and  to 
amend  the  Act  of  August  12,  1968,  relating  to  the  accessibility  of 
certain  buildings  to  the  physically  handicapped. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

TITLE  I 

Sec.  101.  This  title  may  be  cited  as  the  "Public  Buildings  Cooper- 
ative Use  Act  of  1976". 

Sec  102.  (a)  In  order  to  carry  out  his  duties  under  this  title  and 
under  any  other  authority  with  respect  to  constructing,  operating, 
maintaining,  altering,  and  otherwise  managing  or  acquiring  space 
necessary  for  the  accommodation  of  Federal  agencies  and  to 
accomplish  the  purposes  of  this  title,  the  Administrator  shall— 

(1)  acquire  and  utilize  space  in  suitable  buildings  of  historic, 
architectural,  or  cultural  significance,  unless  use  of  such  space 
would  not  prove  feasible  and  prudent  compared  with  available 
alternatives; 

(2)  encourage  the  location  of  commercial,  cultural,  educational, 
and  recreational  facilities  and  activities  within  public  buildings; 

(3)  provide  and  maintain  space,  facilities,  and  activities,  to  the 
extent  practicable,  which  encourage  public  access  to  and  stimulate 
public  pedestrian  traffic  around,  into,  and  through  public  build- 
ings, permitting  cooperative  improvements  to  and  uses  of  the  area 
between  the  building  and  the  street,  so  that  such  activities  comple- 
ment and  supplement  commercial,  cultural,  educational,  and  rec- 
reational resources  in  the  neighborhood  of  public  buildings;  and 

(4)  encourage  the  public  use  of  public  buildings  for  cultural, 
educational,  and  recreational  activities. 

(b)  In  carrying  out  his  duties  under  subsection  (a)  of  this  section, 
the  Administrator  shall  consult  with  Governors,  areawide  agencies 
established  pursuant  to  Title  II  of  the  Demonstration  Cities  and 
Metropolitan  Development  Act  of  1966  [42  U.S.C.A.  subsection 
3331  et  seq.]  and  section  6506  of  Title  31,  and  chief  executive  offi- 
cers of  those  units  of  general  local  government  in  each  area  served 
by  an  existing  or  proposed  public  building,  and  shall  solicit  the 
comments  of  such  other  community  leaders  and  members  of  the 
general  public  as  he  deems  appropriate. 


22  ■  The  Public  Buildings  Cooperative  Use  Act  of  1976  (40  U.S.C  601a),  portions  as  set  forth  herein, 
consists  of  Public  Law  94-541  (October  18, 1976). 
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Appendix 

Federal  Regulations 
Regulations  Governing  National  Historic  Preservation  Programs 

36  CFR  Part  60     National  Register  of  Historic  Places 

36  CFR  Part  61      Procedures  for  approved  State  and  local  govern- 
ment historic  preservation  programs 

36  CFR  Part  63     Determinations  of  eligibility  for  inclusion  in  the 
National  Register  of  Historic  Places 

36  CFR  Part  68     The  Secretary  of  the  Interior's  Standards  for 
Historic  Preservation  Projects 

36  CFR  Part  73     World  Heritage  Convention 

36  CFR  Part  78     Waiver  of  Federal  agency  responsibilities  under 
section  110  of  the  National  Historic  Preservation 
Act 

36  CFR  Part  800    Protection  of  Historic  Properties  (Advisory  Council 
on  Historic  Preservation) 

Regulations  Governing  National  Historic  Landmarks 

36  CFR  Part  65      National  Historic  Landmarks  Program 

Regulations  Governing  the  Federal  Archeology  Program 

43  CFR  Part  3       Preservation  of  American  Antiquities 
43  CFR  Part  7       Protection  of  Archaeological  Resources 
43  CFR  Part  10      Native  American  Graves  Protection  and 

Repatriation  Act  (proposed) 
36  CFR  Part  79     Curation  of  Federally  Owned  and  Administered 

Archeological  Collections 

Regulations  Governing  Federal  Preservation  Tax  Incentives 

36  CFR  Part  67  Historic  Preservation  Certifications 

26  CFR  Parts  1  and     Income  Tax:  Investment  Tax  Credit  for 

602  Qualified  Rehabilitation  Expenditures 

(Internal  Revenue  Service) 
26  CFR  Parts  1,  20,      Income  Tax:  Qualified  Conservation 

25,  and  602  Contributions  (Internal  Revenue  Service) 

Regulations  Governing  Other  Major  Federal  Historic  Preservation 
Programs 

23  CFR  Part  771  Environmental  Impact  and  Related 

Procedures  (Department  of  Transportation, 
Federal  Highway  Administration) 
30  CRF  Part  700  to       Office  of  Surface  Mining  Reclamation 
the  End  and  Enforcement  (Department  of  the  Interior) 

40  CFR  Parts  1500-      Regulations  of  the  Council  on  Environmental 
1517  Quality 

41  CFR  Part  101-17      Assignment  and  Utilization  of  Space 

(General  Services  Administration,  Public 
Buildings  Service) 
41  CFR  Part  101-20      Management  of  Buildings  and  Grounds 
(General  Services  Administration,  Public 
Buildings  Service) 

Historic  Preservation  Guidelines 

Archeology  and  Historic  Preservation:  Secretary  of  the  Interior's 

Standards  and  Guidelines 
Guidelines  for  Federal  Agency  Responsibilities,  Under  Section  110 

of  the  National  Historic  Preservation  Act 
92  Abandoned  Shipwreck  Guidelines 


The  Office  of  the  Federal  Register  prepares  a  CFR  checklist  that  is 
published  in  the  Reader  Aid  section  at  the  back  of  the  Federal 
Register.  The  CFR  Checklist  provides  the  CFR  titles,  stock  num- 
bers, prices  and  revision  dates.  This  checklist  normally  appears  in 
the  Monday  edition;  if  Monday  is  a  federal  holiday,  it  will  be  print- 
ed in  Tuesday's  edition.  Copies  of  the  Federal  Register  may  be 
found  in  most  large  libraries  and  are  also  available  for  sale  to  the 
public  through  the  Government  Printing  Office  (GPO). 

An  alternate  source  for  finding  current  prices  and  stock  numbers 
(SN)  would  be  the  GPO  Order  Desk,  telephone  number  202-783- 
3238,  from  8  am  to  4  pm,  eastern  time,  Monday  through  Friday. 


23  CFR 


SN  869-019-00077-1  $21.00 


26  CFR  Parts  1  §§  1.0-1-1.60 
26  CFR  Part  2  to  29 
26  CFR  Part  600-end 


SN  869-019-00084-4  $21.00 
SN  869-019-00096-8  $23.00 
SN  869-019-00102-6  $8.00 


30  CFR  Part  700-end 


SN  869-017-00116-3  $25.00 


36  CFR  Parts  1-199 
36  CFR  Parts  200-end 


SN  869-017-00132-5  $15.00 
SN  869-017-00133-3  $32.00 


40  CFR  Parts  790-end 

41  CFR  Part  101 

43  CFR  Parts  1  to  999 


SN  869-017-00152-0  $25.00 


SN  869-019-00157-3  $30.00 


SN  869-017-00160-1  $22.00 


Orders  for  these  regulations  may  be  mailed  to  the  Superintendent 
of  Documents,  Attn:  New  Orders,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954,  payment  must  accompany  order.  Pay  by  check,  money 
order,  GPO  Deposit  Account,  VISA  or  Master  Card.  Charge  orders 
may  be  telephoned  to  the  GPO  Order  Desk  using  the  phone  num- 
ber provided  above  or  send  fax  charge  orders  to  202-512-2233. 
Prices  and  stock  numbers  accurate  as  of  September  13, 1993. 
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